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4 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
BANKING IN AUSTRALIA: PART 1 to PART 12
Congratulations on your appointment as Chief Executive of the Australian
Bankers’ Association.
The ABA has played a central role in developing the relationship between banks
and customers during the past 20 years. However, there have been vast
changes in protection provided to bank customers during this period.
The Hon. Andrew Wilkie referred to the breakdown in the relationship between
banks and their individual and small business customers in the Parliament last
week:
He stated:
“At the moment there exists only a voluntary Code of Banking Practice…
At face value the current code looks pretty good...
There is a mechanism, then, for investigating complaints in the Code
Compliance Monitoring Committee, or the CCMC.
… the CCMC is ineffective, because it is established, run and funded
by the industry. Moreover, the CCMC is not an effective method of dealing
with complaints from customers directly, because what it can actually
investigate or do is very narrow. Indeed, instead of complaints from
customers, the CCMC deals mainly with self-reported breaches of the
code from the banks.
… again, the Financial Ombudsman Service is run and funded by the
industry… So, in short, for customers with complaints about banks there
is simply no complaint mechanism that is not run by the industry, and
people must resort to private legal action, which, of course, is an
impossible proposition for most members of the community.

…To summarise, [his] bill would turn self-regulation into government
regulation and would turn voluntary into mandatory. It would finally give
banking customers some rights when dealing with their financial
institution.
… in all of our time in the parliament we have received numerous
complaints from individuals about the way they have been treated by the
banks and the inability they experience in trying to do something about it.
Most people do not have pockets deep enough to take on the banks, so we
are left powerless … A small business cannot afford to go to court and take
on Westpac, NAB, the Commonwealth Bank or ANZ, because, for a start,
they have limited financial resources but also because the banks will throw
everything at it to make sure they do not lose in court.
… The profit of the big four banks … is about three times the profit, as a
proportion of GDP, when compared with the banks in the United Kingdom
and in the United States…
… The government's refusal to have a royal commission into the conduct
of the banks is unconscionable…
… we will turn an ineffective bank-run voluntary code of conduct into a
legislated mandatory code of conduct where the minister has power,
where APRA has punitive powers, and we can finally rein in the power of
the banks.”
Your statements to the media this week demonstrate you will ensure there is
an improved relationship between banks and customers. With this in mind,
Bank Victims would appreciate regular advice on how the ABA is progressing
with the ‘Banking in Australia’ concerns.
This is a headline matter that deserves to be treated as your highest priority.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
Enc: Banking in Australia: Part 1 to Part 12
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3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 1
You will appreciate the allegations set out in Banking in Australia: Part 1
require investigation and action by the Australian Bankers Association. As you
will understand, the potential damage caused to individuals, small businesses
and farmers can be considerable.
Following the decision by government to introduce self-regulation of the
banking sector in 2001, customers were unable to adequately resolve
disputes with their banks.
During the next few years, Bank Victims customers have experienced
problems with their bank, which appears to have resulted from lack of
regulation. I founded the advocacy group Bank Victims1 in 2010 to provide
support for fellow Australians who suffered from unfair banking practices.
Bank Victims’ website has been contacted by a considerable number of bank
customers who suffered from unfair banking practices. The attached paper,
Banking in Australia: Unregulated and Unprotected2, provides evidence of
practices in Australia that continued unchecked during the past decade.
Banking Code 1993
Following reviews of global banking codes in 1991, the Martin Committee
recommended the introduction of the Australian Code of Banking Practice
(“the Code”). It was first published in 1993 with declarations that banks would

1

Bank Victims Website available from: http://bankvictims.com.au/
Banking in Australia: Unregulated and Unprotected. Submission 61 Parliamentary Joint
Committee on Corporation and Financial Services: Impairment of Bank Customer Loans
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comply with the following principles when dealing with their individual and
small business customers.
These principles were to:
(i)

describe standards of good practice and service;

(ii)

promote disclosure of information relevant and useful to Customers;

(iii)

promote informed and effective relationships between Banks and
Customers; and

(iv)

require Banks to have procedures for resolution of disputes
between Banks and Customers.

Banking Code 2003
Following the decision by the government to transfer banking regulation from
its agencies to banks in 2001, the above principles were discarded by banks.
The ABA introduced its own rules for Code compliance, which meant banks
would not be named for breaching the Code.
The decision by banks to discard the 1993 principles became apparent when
reading Banking in Australia: Unregulated and Unprotected (attached). It
outlines how banks, since 2003, discarded ethics, concealed documents and
utilised deceitful practices. In these circumstances, the ABA has failed
Australian farmers.
In relation to the information in Part 1, it is important for Mr Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify
this unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
Enc: Extracts of Banking in Australia: Unregulated and Unprotected (11 April
2016)

Counter
Corruption
Analysts
Banking in Australia:
Unregulated and Unprotected
Part I
Presents a brief history of recent developments in regulation in the Australian
finance industry. Highlights how demands for greater consumer protections
with simultaneous pressure for deregulation of the finance sector led to the
rise of self-regulation and the Code of Banking Practice.
Part II
Focuses on the Financial Ombudsman Service, highlighting the private
company’s inability to provide an effective external dispute resolution
mechanism, as proscribed by the Code of Banking Practice.
Part III
Evaluates the Code Compliance Monitoring Committee, the body tasked with
monitoring the Code of Banking Practice. Describes this organisation’s
inability to protect consumers from abuse of power by code-subscribing
banks.
Part IV
Covers the unfair provisions in standard form contracts. Describes how these
contracts entrench the unequal relationship between banks and their small
business, farmer, and individual customers.
Part V
Links the weakness of the Code of Banking Practice, the Code Compliance
Monitoring Committee, and the Financial Ombudsman Service with systemic
flaws in the self-regulation regime of Australian banks. It asks whether the
practices of leading banks constitute criminal behaviour.
Part VI
The final part of this report includes needed reforms to the financial industry
regulation system and asks whether the practices of the leading banks and
bankers constitute criminal behaviour.
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PART I
Roadmap to Deception: Evolution of the
Code of Banking Practice 1993 to 2015.
Consumer allegations of abuse by the Australian banking sector in the 1980s
and 1990s led the Federal Government to implement a system of selfregulation in the Australian financial sector. A product of this system, the Code
of Banking Practice was born in 1993. The Code was designed to protect
consumers and ensure a competitive but fair banking system in Australia.
However, the Code is today not the mechanism that the government’s
Campbell and Martin reviews envisioned. Since the Code came into force in
1996, Banks have misled the public, weakened consumer protections, and
abused their power over their customers.
This chapter presents the unconscionable evolution of the Code of Banking
Practice in Australia from the period 1993 to present.

Recent History Banking Regulation
The 1981 Australian Financial System Inquiry, titled the ‘Campbell Report’,
found that the Australian government was inappropriately intervening in the
financial services industry. The report recommended that the government pull
back from intervention in the operation of financial markets, and that it should
instead implement high prudential structural standards. This—the report
found—would help create a competitive but stable financial system.1
In particular, the Report found that the increasing range and complexity of
financial products and growth of more aggressive selling practices required
stronger and nationally uniform consumer protection mechanisms. The report
emphasized the high cost to consumers of seeking redress for breaches of
these protections, also recommended the creation of industry-based
alternative dispute resolution schemes. The inquiry found that this would give
financial institutions flexibility to operate in a free market whilst protecting
individuals and small businesses.2
Martin Committee
The Campbell Report’s recommendations on consumer protections were not
implemented and as the pace of banking deregulation increased in the
following decade, customer allegations of abuse by financial institutions
mounted. The Federal Government responded by commissioning the 1991
Martin Committee on Banking and Deregulation. In its report, “Pocket Full of
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Change”, the Martin Committee endorsed the findings of the Campbell Review
and recommended the creation of “a code of banking practice, contractually
enforceable by bank customers and subject to ongoing monitoring”. 3
The Committee also recognized that the cost of holding banks to account for
breaches of consumer protections through the court system was prohibitive to
bank customers. In response, the committee recommended the creation of
alternative dispute resolution schemes that would enable bank customers to
have their disputes arbitrated cheaply, quickly, and fairly outside the court
system. The result was the creation of the 1993 Code of Banking Practice,
(the Code), which came into effect in 1996 and has been subsequently
revised three times, most recently in 2013.
The Code
The Code is described by the Australian Bankers’ Association (ABA) as the
“banking industry’s customer charter on best banking practice standards”.4
The Code compels banks to create alternative dispute resolution schemes
and all disputes, the Code outlines, are to be investigated.
The Code was purported to be based on a set of practices agree by banks,
consumers, and government with the aim to—as outlined in the Preamble to
the Code—would:
“Promote good banking practice by formalising standards of disclosure
and conduct which Banks that adopt the Code agree to observe when
dealing with their customers”.5
However, through amendments in 2003 and 2004, the Code has become a
vehicle for deception, allowing the major banks to mislead their customers
while claiming to protect consumer rights.
‘Viney Review’ 2000
In 1999, then-Minister for Financial Services and Regulation, Joe Hockey,
commissioned the Treasury Taskforce on Industry Self-Regulation, to provide
feedback to government on what constitutes ‘best practice’ in industry selfregulation.6 The taskforce analysed Codes of Conduct within various sectors,
including the financial sector, with the intention of reducing regulatory burdens
on businesses and thus ultimately improving market outcomes for
consumers.7 The Taskforce criticised the Code of Banking Practice as lacking
the necessary monitoring and enforcement mechanisms to ensure
compliance.
As a result, in May 2000 the Australian Bankers’ Association (ABA) appointed
Richard Viney to conduct an independent review of the Code.8 In conducting
the process, Mr Viney sought submissions from governmental and industry
bodies, as well as consumer representatives, on suggested changes to the
Code, before making his final recommendations to the ABA. These
recommendations – outlined in the Final Report, released in 20019 – resulted
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in the new Code being drafted and launched by the ABA in August 2003.10
Revised Code
The code was revised in 2003, with David Bell—the CEO of the ABA—
claiming that the ‘second generation code’ would be:
“An effective demonstration to the Government that self-regulation
works, and is a real alternative to the heavy hand of legislation”. 11
This revision introduced the Code Compliance Monitoring Committee
(CCMC), which monitor the code compliance of subscribing banks. The ABA
intended for the CCMC to have:
“A very important role, especially when it comes to taking action
against a bank... the code is contractually binding, so a regulator might
even consider action of its own”.12
The 2004 Code provided, in clause 34:
(b) “That the CCMC’s functions will be:
(i)

To monitor our [the banks’] compliance under this Code;

(ii)

To investigate, and to make a determination on, any
allegation from any person that we have breached this
Code…and

(iii)

To monitor any other aspects of this Code that are
referred to the CCMC by the ABA”.13

The Code was again revised in 2013. The Code currently purports to provide
the consumer with three regulatory services: a code compliance monitor; an
internal dispute resolution mechanism; and an external dispute resolution
mechanism.
Binding Code
The General Standard Terms (Annexure B)—a part of standard banking
contracts in Australia—sets out in clause 35:
“The relevant provisions of the Code of Banking Practice apply to this
facility agreement if you are an individual or small business”.14
The Facility Agreement—another part of standard banking contracts—
acknowledges that the Code is:
“A legally binding contract is created between you and us”.15
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The original 1993 version of the Code prescribed in clause 1.3 that:
“(banks) will be bound by this Code in respect of any Banking Service
that Bank commences to provide to the Customer.” 16
This statement was replaced with a statement of the ‘voluntary’ nature of the
Code in 2003.17 However, ABA director, David Bell, clarified:
“The code is a voluntary code in the sense that a bank has a choice
whether to adopt it”… Once a bank has adopted the code, it binds the
bank contractually to the customer. So if a bank breaches the code, it
has breached its contract to the customer 18
Clause 3 of the 2003 Code itself confirms:
“If this Code imposes an obligation on us, in addition to obligations
applying under a relevant law, we will also comply with this Code
except where doing so would lead to a breach of a law.” 19
In interpreting the 2003 Code as a binding contract upon banks, ABA director
David Bell cautioned:
“A bank must be sure it is ready to comply with its obligations under the
revised code before it adopts it because the code is an enforceable
contract between the bank and the customer”.20
Indeed, although the National Australia Bank (NAB) has appealed its ruling,
the Supreme Court of Victoria recent confirmed that the Code is a legally
binding contract between banks and their customers in National Australia Bank
Limited v Rice [2015] VSC 10.21 While the Code has been accused of using
ambiguous and misleading definitions of terms, obscuring the banks’
obligations under the Code, it appears clear that the Code is contractually
binding between banks and their customers.22
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PART II
The Financial Ombudsman Service: Unable and
Unwilling
The Financial Ombudsman Service (FOS), in its role as regulator, has failed
to protect consumers from dishonest bank practices.
This section outlines the lack of independence and transparency of the FOS
as well the stringent restrictions placed on its arbitration powers.

Financial Ombudsman Service
As a binding contract upon Australian banks, the Code compels subscribing
banks to make external dispute resolution schemes available to customers in
addition to internal dispute resolution schemes. The Financial Ombudsman
Service (FOS) was created to provide this external service.
FOS, a private business, is the Australian Securities and Investment
Commission-approved independent external dispute resolution scheme
tasked with providing a forum to resolve consumer complaints or disputes
quicker and cheaper than the formal legal system.23 In many cases the FOS
does this acceptably; however, there are continuing issues surrounding the
independence of the FOS and its effectiveness in resolving bank customer
disputes.
Role of Financial Institutions
From its inception, the role that Australian banks play in funding, staffing, and
setting the Terms of Reference for the FOS have raised serious questions
about the private company’s independence. The FOS does not disclose to the
public that directors can be employed by the very banks it is tasked to
regulate and investigate. Indeed, of the nine current FOS board members,
four are, or have been, employed by Australian financial institutions. This
situation has led to allegations that Australian banks have an unfair influence
over the complaints that are put to the FOS. This ultimately compromises the
FOS’ objectivity and independence.24
Unaccountable Ombudsman
As a private company, the Financial Ombudsman Service Limited is
unaccountable for its decisions. As was ruled in Mickovski v Financial
Ombudsman Service Limited & Anor [2012] VSCA 185, FOS decisions cannot
be subjected to judicial review.25 As a result, a complainant is left with no
avenue for redress even if the FOS rules incorrectly or unfairly in its
arbitration of a dispute. The FOS is an unaccountable private company funded
Dated: 12 October 2015
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by Australian financial institutions, lacking transparency and independence.
ASIC, which refers bank complaints to the FOS, has abrogated its regulatory
role to a private company funded and staffed by the Australian financial
institutions.
Financial Limitations
As outlined in its Terms of Reference, the FOS is restricted to assessing
disputes in which the applicant’s claim is $500,000 or less, although this
amount is increased for a credit facility of up to $2,000,000. As a result, the
loans of many small businesses, farmers, and individual customers—
especially concerning real estate mortgages and leases—are prevented from
accessing the services of the FOS.
In addition, where the FOS does handle a dispute, it is limited to awarding
compensation of $309,000 or less. 26 As reflected in the 2014 Economics
References Committee’s review of ASIC, the monetary limits placed on cases
that can be considered and compensation that can be awarded is
insufficient.27 Through the limitations placed on it by the banks, FOS is unable
to ensure consumer protections in Australia.
The FOS is prevented from ruling on all but the smallest of cases and its
decisions, regardless of their accuracy or fairness, cannot be challenged. The
Financial Ombudsman Service Limited fails to protect consumers against the
abuse of power by Australian banks. It is regulation of the banks, by the
banks, for the banks.
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PART III
The Code Compliance Monitors: Toothless Tigers
The CCMC, the second pillar of Australia’s financial regulatory system, is
severely restricted by a hidden constitution, which both limits its authority to
investigate complaints, and ultimately deceives and misleads bank customers.
This section highlights that even in the limited cases in which the CCMC has
the authority to act, its authority is so restricted as to be largely ineffectual.

Code Compliance Monitoring Committee
In 1999, the Treasury-commissioned Self-Regulation Task Force found that
the Code of Banking Practice lacked the monitoring and enforcement
mechanisms that made give force to other industry Codes—such as those in
the health and broadcasting sectors. This concern was further explored during
submissions by both government and industry bodies to the Viney Review in
2000.
In its submission to the Viney Review, the Joint Consumer Submission
suggested that an independent external body be tasked with undertaking
compliance monitoring. ASIC stated in a similar vein that:
“This review should consider establishing an independent regime
for investigating contraventions and imposing appropriate sanctions”.28
The Australian Bankers’ Association expressed their preference
for:
“An independent, well-resourced code-monitoring agency with a
capacity to impose a range of effective sanctions for code breaches”.29
The NSW Government agreed, submitting
that:
“It is important that the monitoring and reporting on the Banking
Code of Practice is carried out by an organisation with experience in
consumer banking issues, and which is seen to be independent of
the banks. ASIC is one such agency. Compliance with the Code
should be able to be independently double-checked, and not rely
entirely on the bank’s self-assessment”.30
The Australian Consumers’ Association criticised the 1993 version of
Code, stating:
“The

lack

of

sanctions

in

the

Banking

Code

presents

the

a
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fundamental weakness and raises doubts about the credibility of the
Code for both industry participants and consumers… A range
of sanctions, underpinned
by
regulatory
mechanisms, is
31
essential for
Code credibility”.
In the face of this criticism, the CCMC was formed, appointed and funded by
subscribing banks and the banking industry body, the Australian Bankers’
Association. The CCMC was intended to investigate and ‘name and shame’
banks that breached the Code.32 However, despite promises otherwise, the
CCMC does not protect consumers as its ability to investigate and impose
sanctions on banks for code breaches is severely limited
Dismal Record
In 2012, The Australian reported that 2.5 million complaints had been made
under the Code of Banking Practice between 2004 and 2012. Of these, only
200 complaints were fully investigated.33 While it is unlikely that all 2.5 million
complaints would have involved legitimate instances of bank breaches, a
regulatory system that investigates such a minute fraction of complaints has
clearly failed.
The CCMC, in its 2014 annual report, states that in the 2013-2014 financial
year, the 18 banks that adopted the Code investigated 1,099,272 disputes,
under their internal dispute resolution schemes. Of these disputes, the banks
reported to have found that they had breached the Code only 5,762 times.34
This number is simply too low to warrant the view that the banking regulatory
system in Australia adequately protects its customers.
The lack of protection afforded to small businesses and individuals can be
further blamed on two main factors; firstly, bank customers are not adequately
informed of their right to take complaints to the CCMC, and secondly, the
constitution of the CCMC, hidden from the public, seriously restricts the cases
which the CCMC can investigate.
Unknown Monitor
The CCMC, in its 2014 Annual Report, stated:
“The small number of allegations received from consumers and small
businesses for investigation each year remains a concern”.
Of the 1,093,510 disputes lodged with code-subscribing banks, only 42 were
referred to the CCMC. Meanwhile, the CCMC reports that there were only
4,854 visitors to its website in 2013-14. With regard to these figures, it is clear
that the CCMC and its compliance functions lack public awareness.35
One of the major causes of this is that the Code does not require banks to
inform customers of the CCMC’s existence, or of their right to lodge breaches
of the Code and complaints with the CCMC. As a result, the major banks in
Australia only publicise customers’ right to lodge complaints with the CCMC in
Dated: 12 October 2015
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an extremely minimal way.36 It is of no surprise, then, that the CCMC does not
receive more complaints.

CMC’s Wicked Constitution
Clause 34(b)(ii) of the Code notes that CCMC’s functions are:
“To investigate and to make a determination on, any allegation from
any person that we have breached this Code.37
Although this clause seems to require the CCMC to investigate any and all
allegations that a bank has breached the Code, the CCMC is also bound by a
‘wicked’ constitution placed upon it by the ABA in 2004.
This constitution was first made available to the public in until July 2012, and
then it was only to a group calling itself the JMA Parties. The constitution is
still not readily provided to consumers. 38 Under it, the CCMC’s powers to
investigate are seriously restricted.
Clause 8.1 of the Constitution restricts the CCMC from investigating a dispute,
if:
(b) (the CCMC) is, or becomes, aware that the complaint:
(i) is being, or will be, heard…by another forum. 39
Thus, where a dispute is, or will be, heard in another ‘forum’, the CCMC no
longer has the power—or the responsibility—to consider the complaint.
For the purposes of Clause 8.1, a ‘forum’ is classified as:
“Any court, tribunal, arbitrator, mediator, independent conciliation body,
dispute resolution body, complaint resolution scheme (including, for the
avoidance of doubt, the BFSO scheme) or statutory Ombudsman, in
any jurisdiction. 40
This means, that where a bank chooses to escalate a complaint to another
‘forum’, the consumer is stripped of the right to have the matter referred to the
CCMC. Further, as the constitution is not disclosed to the customer, they
surrender this right without being informed that this is the case.
Complainants are not given any explanation as to why the CCMC will not
investigate a complaint, other than that it has a ‘conflict of interest’.
Further Restrictions
Further restrictions placed on the CCMC by its constitution were highlighted in
its submission to the independent review of the Code in 2007-08.
Specifically, the CCMC members revealed that its ability to “name and shame”
banks who breach the Code is limited, since it must receive approval from the
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ABA Chair before making any public statements, other than in its annual
report.41 The CCMC also noted it can only name banks, which have
repeatedly breached the Code and failed to rectify issues raised by the
CCMC. This significantly undermines the core role of the CCMC as
envisioned by the Martin Review.42
The CCMC has also questioned the authority the ABA Chair has over its
funding, and the fact that – due to budget constraints – its annual reports have
very limited circulation.
In its submission, the CCMC ultimately calls its constitution “problematic” and
the governance arrangements “inadequate”.43 However, following publication
of the 2007-08 review these opinions outlined in its submission were not
addressed, causing the three members of the CCMC to resign shortly after its
release.44
Constitutions Becomes Mandate
In 2013, the ‘CCMC Mandate’ replaced the constitution. Unlike the
constitution, the mandate has been made publically available. Little appears
to have changed however, and the CCMC is still restricted in investigating
complaints.
In fact, as outlined in the CCMC’s 2014 annual report, the mandate further
restricts the CCMC by denying it the authority to investigate those complaints
involving initial clauses of the Code. 45 The current version of the Code
appears to be an attempt at ‘cleaning up’ the dishonest period of banking in
the light of sustained criticism.
Regulatory Failure
The major Australian banks claim that they are bound by a ‘world class’ Code,
monitored by the CCMC, supported by the FOS, and approved by ASIC. It is
evident, however, that the Code of Banking Practices is unclear and
ambiguous. The Code Compliance Monitoring Committee is unknown, unused,
and ineffective, severely restricted by a hidden constitution and damningly
criticised by its own staff. The Financial Ombudsman Service Limited is an
unaccountable, bank-reliant, private company that is limited by its Terms of
Reference to the detriment of small businesses, farmers, and individual
customers.
That ASIC has approved of this arrangement is indicative of the degree to
which banking regulation in Australia is a bank-run affair. Banks set the rules
of their own game and have the financial resources to outgun any legal efforts
made by consumers to bring the banks to account for their abuse of power.
Both the Campbell Review and Martin Committee endorsed deregulation of
financial markets on the precondition that consumer protections were put in
place to protect individuals and small business.
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The Martin Committee stated that government must ensure:
Adequacy of redress available to [consumers] in cases of dispute with
their bank”.46
However, this has clearly not been the case. As the now-Federal Attorney-General,
the Hon. George Brandis MP, stated:
“[U]nless you are a millionaire or a pauper, the cost of going to court
to protect your rights is beyond you… the costs of legal representation
an court fees mean that ordinary Australians are forced either to
abandon their legitimate claims or enter the minefield of selfrepresentation.”
By limiting alternative dispute resolution mechanisms and the power of
compliance monitors, the Australian banks have denied individuals, farmers,
and small businesses necessary consumer protections. Banking regulation in
Australia has failed, despite recommendations made in both the Campbell
Review and Martin Committee. Both reviews endorsed stronger alternatives to
court action for breaches of the Code. However, under the present selfregulation system, there is no alternative for the majority of bank customers
than to go to court to bring banks to account.
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PART IV
Unfair Contracts
Standard form contracts in Australia are unfair: with them banks abuse their
disproportionate power with small businesses, farmers, and individual
customers unable to seek redress.
This chapter outlines these unfair contract terms.

Retaining Unfair Contracts
Beyond the issues raised by the restrictions placed on the FOS and the
CCMC, significant problems exist in the terms set out by standard form
banking contracts. These contracts contain numerous areas of concern,
outlined in the submissions received by the 2014 Competition Policy Review,
commissioned by Treasury. 47 In particular – as has received significant
coverage by the media – serious issues exist with regards to ‘constructive
default’, which banks can use to deliberately engineer a customer’s default.
Banks do this by lowering their assessed value of a security, thereby raising
the loan-to-value ratio and impairing the loan.
This concern arises due to the definition of ‘default’ and the banks’ ability to
conduct their own property valuations under the General Standard Terms
(Annexure B).48
Section 9.1 of the General Standard Terms (Annexure B) states that:
“We [the bank] may obtain a valuation report of any secured property at
any time. You must pay us all costs in connection with the valuation”.49
Section 9.4 states:
“Any report we obtain from the valuer, investigator or consultant is for
our use only…You cannot sue us, the valuer, investigator or consultant
if the report is wrong.” 50
In regards to ‘default’, the General Standard Terms (Annexure B) states in
section 10:
“You are in default if: (k) in our opinion, the value of the secured
property materially decreases from its value at the date of this facility
agreement or it becomes less saleable than its saleability at the date of
this facility agreement.” 51
Where a customer is in default, the General Standard Terms (Annexure B)
provides in section 11.1:
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“(a) we [the bank] no longer need to provide any facility; and
(b) the sum of the total amount owing for all facilities is payable on
demand.” 52
As a result, Australian banks are legally allowed to re-value a secured
property at the customer’s expense. If the valuation shows that the secured
property has fallen in value since the loan was agreed, then the bank has the
right to default the customer and demand full payment of all amounts owing.
This is known as a ‘non-monetary default’. As a result, even if a customer has
made all repayments on time and in full, a bank has the right to call in its loan
if the “saleability” of the held security falls at any time below its initial level.
The consumer cannot challenge the default, nor has the right to challenge the
valuation on which the bank has relied. This is the case even where the
valuation is wrong, as outlined in section 9.4.
Furthermore, where a bank defaults a loan, leading to the forced sale of
secured property, numerous cases report property being sold at values far
below the valuations. In particular, Australian banks have been accused of
selling farms in default during periods of drought, resulting in sale prices that
do not reflect the true value of the property.
The 2014 Financial System Inquiry, the Murray Review, raised these issues.
Recommendation 34 of the review called on government to extend unfair
contract term protections to small businesses, and also “encourages the
banking industry to adjust its code of practice to address non-monetary
default covenants”. 53 The review suggests that the Code be expanded to
require banks to give borrowers “reasonable time” to obtain alternative
financing if the bank intends to enforce a non-monetary default.
Even with these changes, it is clear that with their standard form contracts, the
major Australian banks are abusing their power against customers. Small
businesses, farmers, and individual customers are disadvantaged by their
unequal relationship with the banks, and do are not protected by contracts
with such unfair terms.
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PART V
A Complicit Government
Despite the various independent reviews both conducted on behalf of, and
submitted to, government on the self-regulated system of banking in Australia,
state and federal governments have failed to act on the recommendations
made.
This section describes how in failing to address the key problems with selfregulated banking in Australia, the government has been complicit in a range
of unconscionable practices.

Failure Self-Regulation
Whether looking at banking regulation, disclosure, or standard form contracts,
the self-regulatory system in Australia for the finance industry has failed.
Governments or all political persuasions, both state and federal, have not
adequately protected consumers from being abused by dishonest and
unconscionable actions by the banks.
Murray Review
In 2014, the Financial Systems Inquiry (the Murray Review) outlined severe
problems with the current banking system in Australia. Many of the review’s
subsequent recommendations concerned inadequacies in the self-regulatory
system, recommending the government act to strengthen consumer
protections. In particular, ‘non-disclosure’ and regulatory weakness were key
themes of Recommendations 21 and 22.
Non-Disclosure and Banking Regulation
‘Non-disclosure’—so states the Murray Review—and the danger arising from
consumers committing to contracts “they do not fully understand” are critical
issues in Australian banking. 54 Recommendation 21 criticised the existing
regulatory framework for relying too heavily on disclosure by banks and banks
providing adequate financial advice to consumers.
The major Australian banks clearly did not fully disclose the nature of the selfregulatory system to customers. The CCMC largely unknown by consumers
and is severely restricted in its investigations and censuring powers by a
constitution only recently made public after a decade of secrecy. The FOS is
purported to be an independent company when it is, in fact, a private
company run, staffed, and funded by the major Australian banks. The Code is
filled with ambiguous and unclear terms and definitions despite its
commitment to ‘plain language’. Consumers falsely believe they are protected
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from banks abusing their power.
In order to increase this accountability, Recommendation 22 of the review
suggested the introduction of ‘product intervention power’, by amending the
law to enhance ASIC’s ‘regulatory toolkit’ where there is risk of significant
consumer detriment.55 According to the Murray Review, ASIC lacks lack the
‘intervention power’ needed “to reduce significant detriment arising from
consumers buying financial products they do not understand”.56 To counter
this, the inquiry recommended:
“Reducing the risk of significant detriment to consumers with a new
power to allow for more timely and targeted intervention [by
regulators]”.57
The inquiry further suggested that government amend the law in order to
ensure that regulators can “enforce action against conduct causing consumer
detriment” before a “demonstrated or suspected breach of the law” has
occurred.58 Such amendments would give regulators preventive powers under
government legislation, as opposed to this intervention power merely being
afforded to ASIC following suspected breaches of the Code.59
The Murray Review further noted that while the conduct of financial institutions
that causes ‘significant consumer detriment’ may be systemic, ASIC is only
able to assess cases on a ‘firm-by-firm basis’. This significantly limits the
powers of ASIC, as one of the major industry regulators.
The Review further encouraged increased regulator accountability through the
creation of a new ‘Financial Regulator Assessment Board’, designed:
“To advise Government annually on how financial regulators have
implemented their mandates”.60
This formal mechanism would allow government:
“To receive annual independent advice on regulator performance, and
strengthen the accountability framework governing Australia’s financial
sector regulators”.61
In turn, the Review’s recommendations would increase the accountability of
both the financial institutions and their regulators, thus insuring accountability
at a more systemic level.

Government Inaction
These recommendations clearly resonate with the current self-regulatory
system of the finance sector. However, despite these recommendations, the
government and regulators are yet to adequately require banks to protect the
rights of their customers in the manner recommended more than 30 years ago
with the Campbell Report. Governments, both federal and state, have failed to
protect Australian bank customers.
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Indeed, despite the apparent inadequacy of ASIC, the Australian state
governments agreed to reduce regulatory powers against banks by
transferring the responsibilities of state-based regulators to federal regulators.
In NSW this result in the NSW Fair Trading regulator having its authority over
the finance industry passed on to ASIC. Whether through a lack of
understanding or concern, the Australian State Governments have been
complicit in creation of the regulatory system so strongly criticised by the
Murray Review.

Extending Unfair Contract Term Provisions
In accordance with the 2014 Murray Review, Federal Treasury recently
released its proposed extension to existing unfair contract term provisions to
include small businesses as well as individual consumers.
However, the Tasmanian Small Business Council (TSBC), in its submission in
relation to the proposed extension, writes:
“The proposed changes, in the view of the Small Business Council and
TSBC, are insufficient to address the issues that have arisen from the
misuse of market power by large businesses”62, i.e. banks.
Despite “such misuses by large business and financial institutions” being
widely reported in the media, the proposed changes are simply not adequate:
“The proposed amendments leave small businesses and farmers at the
mercy of the courts, which, according to the 2001 Martin Committee
Review, favour large financial institutions due to their vastly superior
resources.”63
Thus, while appearing to act on the recommendations made in the
Murray review by amending the legislation, there are two major limitations
placed on the definition of “small businesses”, which mean that government
still fails to protect small businesses.
Firstly is the fact that the proposed legislation:
”Restricts the definition of a small business to such an extent that the
unfair contract term protections will cover only the smallest contracts of
the smallest businesses.”64
This is done by introducing financial limits on the ASIC Act’s definition of small
business contracts, to include only those contracts of $100,000 to $250,000.65
This means that mortgages, most leases and the vast majority of farming
contracts in Australia will not be given the necessary protection by the
proposed legislation changes, as recommended in the Murray Review.
Secondly, is the limitation placed on the definition of small businesses to
mean those businesses that employ less than 20 people? This, the
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TSBC believes, “fails to take account of the nature of small businesses in
Australia”, and therefore does not protect the majority of small businesses
many of which employ more than this amount on a casual basis.66
By significantly narrowing the definition of “small businesses”, the proposed
extension of unfair contract term protections to small businesses in fact does
very little in actually providing much-needed protection for small businesses
and individuals. Instead, the changes are an attempt by the government to
appear as though addressing those problems identified in the review, without
actually providing the protection recommended by the Murray Review

Wilkie Bill 2012
Despite widespread government inaction in the face of banking abuses, there
have been some attempts at reforming the bank regulatory system. The
Wilkie Bill, formally the Banking Amendment (Banking Code of Conduct) Bill
2012, proposed a number of legislative changes to the Banking Act 1959,
aiming to change the nature of banking self-regulation in Australia. The Bill, if
it had been passed, would enshrine into legislation the promises made under
the Code, formally holding banks to account for breaches. Among the most
important clauses in the Bill is section 36A(1), which would insert into the
Banking Act the stipulation:
(1) “The Minister must, by legislative instrument, make the Banking
Code of Conduct (the Code).”67
Further, section 36B would compel the Australian Prudential Regulation
Authority to handle customer complaints, where a bank “has failed to comply
with the Code in dealing with their customers”. 68 This responsibility was
outline in section 36B(3):
(1) “APRA must accept the complaint if APRA is satisfied, on evidence
provided by the customer:
(a) that the ADI could have failed to comply with the Code; and
(b) that the customer has taken reasonable steps to:
(i) bring the failure to the attention of the ADI; and
(ii) resolve with the ADI any matters arising from the failure;
and
(c) that one or more matters arising from the failure might not
have been properly resolved.” 69
Once APRA accepted the complaint, it would be further bound to investigate
the matter under section 36C. Section 36D of the Bill would provide APRA
with ‘name and shame’ powers far beyond those currently held by the CCMC.
It would allow APRA to publically name a bank that has failed to comply with
the Code, by publishing the business name of the banks:
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(a) on a website managed by APRA; and
(b) so that the publication is available throughout Australia in a
newspaper”. 70
The Bill would further protect the Code from amendments and alterations by
banks in pursuing their interests, as section 36F would prevent the Minister by
law from amending the Code:
“Without consulting persons or bodies that the Minister is satisfied
represent the majority of:
(a) Australian customers of ADIs [banks], other than business
customers;
(b) Australian small business customers of ADIs;
(c) ADIs.”

71

The Code would have to be reviewed “at least every 3 years”.72 In doing so,
this would put the onus of enforcement on an independent statutory body,
rather than the FOS—a private company—or the CCMC—an ineffective tool
severely restricted the Australian Bankers’ Association.
Both state and federal governments have accepted—particularly following the
Financial Systems Inquiry in 2014—that the self-regulatory system in Australia
does not sufficiently protect consumers and provide avenues for redress for
breaches under the Code. However, successive governments continue to fail
to introduce the necessary legislative amendments, such as the Wilkie Bill,
that would protect the rights of individuals and small business.
In light of these facts, it is clear that the state and federal governments, the
banking regulators, as well as the FOS and CCMC, have all played a part in
the misleading and deceptive conduct of the major banks against their
customers.
By failing to provide adequate protection either under legislation or by the
state and federal regulatory bodies, and by failing to address issues regarding
penalties and avenues for redress for breaches of the Code, the government
has assisted in creating a code of practice that provides merely the facade of
consumer protection. All the while, the leading banks continue to profit at the
expense of their small business, farmers, and individual consumers from
dishonest and unconscionable practices.
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PART VI
Conclusions:
This chapter outlines the reforms required to ensure a more fair and just
banking system in Australia.

Reform Needed
There is a range of essential reforms that are vital to ensuring that the selfregulated banking system in Australia digresses from the dishonest period of
banking practices that has plagued the last decade.
Firstly, it is essential that legislation like the Wilkie Bill (2012) be re-submitted
to parliament and enacted into law, to ensure individuals, small businesses
and farmers are afforded protection under Australian law.
Secondly, effective regulation needs to be introduced by the current industry
regulators, including ASIC, APRA, and Treasury, to ensure that there are
appropriate checks and balances in place to monitor the conduct of banks
towards their customers.
Thirdly, in implementing effective legislation and regulation, banks that act
dishonestly must face punishment, by way of enforceable penalties for
breaches of the Code. As stated by Minister for Environment Greg Hunt,
Australians should have the right to bring those abusing their power to some
government authority.73
Fourthly, the internal and external dispute resolution mechanisms of the
Australian banks should be reformed so that small businesses, farmers, and
individual customers can have complaints arbitrated quickly, cheaply, and
fairly. The concerns outlined by the Martin Committee that the judicial system
is unfairly weighted towards leading banks—whose resources far outweigh
small businesses, farmers, and individuals—is as true today as in 1991,
Lastly, it is essential that the Code of Banking Practice be endorsed and
agreed upon not just by the major banks and the CCMC and FOS, but also
the community, to restore the balance between banks and customers

Criminal Nature of Self-Regulation: Misleading and Deceptive
Behaviour or Fraud
The definition of “fraud” is provided under section 192E of the Crimes Act
1900 (NSW):
(1) A person who, by any deception, dishonestly:
(a) Obtains property belonging to another, or
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(b) Obtains any financial advantage or causes any financial
disadvantage,
is guilty of the offence of fraud.74
For the purposes of this definition:
“Dishonest" means dishonest according to the standards of ordinary
people and known by the defendant to be dishonest according to the
standards of ordinary people. 75
In light of the continued abuse of power by the leading Australian banks and
the Australian Bankers’ Association directors, it would appear that its conduct
is in line with the definition provided in the Crimes Act.76 There is, on the facts,
evidence that the leading Australian banks have misled the public when
promoting a Code as a binding contract intended to protect individuals,
farmers, and small business customers. The Code has been, since 2003,
ambiguous, unclear, and deceptive. The banks’ CCMC is made powerless by
a constitution hidden for a decade and the FOS is run, staffed, and principally
funded by the banks it seeks to hold to account.
In 1991, the Martin Committee issued a general recommendation on banks,
to:
“Provide opportunity for customers to report suspicions of fraud and
corruption”.77
Not only have the state and federal governments, regulators—both public and
bunk-funded—and the banks failed to take stock of the Martin Committee, but,
indeed, all have been party to the deceptive and unconscionable banking
system that fails to protect small businesses, farmers, and individuals.
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3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 2
Previously we informed the ABA that self regulation is being used within the
banking sector to boycott the major Australian bank’s responsibilities and vary
practices agreed by the government, consumers and banks.
This letter explains how leading banks misled individuals, small businesses
and farmers as to their rights under standard banking contracts. The first three
documents were the only ones disclosed to their customers in 2004. However
there were four documents that code subscribing banks intended their
customers to rely on were:
(1). Banks Facility Offer and (2). General Standard Terms
Between 2004 and 2014, banks agreed to be bound by their Facility Offer and
General Standard Terms (GST). However, these documents did not include
all of the information that customers needed to know when signing contracts.
A third document, the Code of Banking Practice, provided rights and
safeguards for customers to have complaints investigated to their satisfaction.
The 2004 Code stated that the banking regulator (the Code Compliance
Monitoring Committee) was empowered to name banks “in connection with a
breach of the code”.11
(3). Code of Banking Practice (2004)
The 2004 Code was the third document that formed an important part of the
bank contract. This information was provided to customers by code
subscribing banks as noted in the bank’s GST. The GST states words to the
effect that:
“The relevant provisions of the code of banking practice apply to this facility
agreement if you are an individual or a small business.” 1 Code of Banking
Practice (2004), Clause 34(i)
1

Code of Banking Practice (2004), Clause 34(i)

The Code included clauses that were either general or specific. With respect
to the former, banks claim they will provide “effective disclosure of
information”2 and “information to [customers] in plain language”3, and will act
“fairly and reasonable towards you in a consistent and ethical manner”4
With respect to the latter, the Code stated: “Our dispute resolution process is
available for all complaints other than those that are resolved to your
satisfaction,”5 and “we agree that the CCMC’s functions will be to investigate
and make a determination on any allegation from any person that we have
breached this code.”6
Documents recently obtained from Parliamentary inquiries note that the
CCMC was bound by an unpublished document that changed the terms of the
contract.
(4). Constitution of the Code Compliance Monitoring Committee
Association
The Code states, “the CCMCs functions will be to monitor… compliance
under this code”7, while the unpublished Constitution states “the CCMC must
not consider a complaint if the CCMC is or becomes aware that the complaint
is being or will be heard in another forum.” This arrangement was unknown to
customers of leading banks for a period of ten years.
In relation to the information in Part 2, it is important for Mr Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify
this unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
Enc: Parliamentary Joint Committee on Corporations and Financial Services
Inquiry into the Impairment of Customer Loans: Submission 61
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Code of Banking Practice (2004) Clause 2.1(b)
Ibid: Clause 2.1(d)
4
Ibid: Clause 2.2
5
Ibid: Clause 35.7
6
Ibid: Clause 34(b)(ii)
7
Ibid: Clause 34(b)(i)
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14 November 2014

Mr Geoff Fader
Chairman
Tasmanian Small Business Council
123 Bathurst Street
HOBART TASMANIA 2001
Dear Mr Fader,
RE: AUSTRALIAN BANKING CODE
The JMA Parties are writing to you to provide information regarding problems
with banking contracts issued to customers of Australia’s major banks
between 2004 and 2014.
The following claims are reviewed in this document:
A) Are the subscribing banks’ contracts binding?
B) Were the statements made by the subscribing banks and its
association misleading?
C) Was the conduct of the subscribing banks similar to that of Bank of
America?
The evidence referred to here, notes:
A) It was reported that there were 2.5 million complaints.
B) The Code Compliance Monitoring Committee only investigated 30
complaints per year.
C) Documents published by the senate banking inquiry in 2010, would
have been accessed by the regulators.
D) A public inquiry into banking practices would find there were many
examples where subscribing banks took customers to court for breach
of contract while the bank was silent on its policies.
The following analysis of bank documents provides evidence of the actions
perpetrated by banks and how it was accomplished through their contract.
While not all the clauses identified in the documents were necessarily
breaches of the contract law, they all added to an agreement that is unethical,
unconscionable and established to disadvantage the signatory at the bank’s
will, without regulation or repercussion.
The following analysis utilises small business contracts of one of the 4 major
banks. Excerpts of the contract are provided in the boxes below.
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DOCUMENT 1
FACILITY OFFER (Annexure A)

Following	
  our	
  recent	
  discussions	
  we	
  are	
  pleased	
  to	
  offer	
  the	
  following	
  
facilities:	
  
Offer	
  and	
  Interpretation	
  	
  
We	
  offer	
  facilities	
  on	
  terms	
  set	
  out	
  in	
  this	
  facility	
  offer	
  and	
  in	
  the	
  enclosed	
  
General	
  Standards	
  Terms…	
  ([8]	
  2003	
  version)	
  (which	
  should	
  be	
  read	
  
together)	
  …	
  
How	
  to	
  accept	
  	
  
You	
  may	
  accept	
  this	
  facility	
  offer	
  …	
  by	
  signing	
  the	
  enclosed	
  copy	
  and	
  
returning	
  it	
  within	
  14	
  days	
  of	
  the	
  date	
  of	
  this	
  letter	
  …	
  
Fees	
  
The	
  following	
  fee(s)	
  must	
  be	
  paid	
  before	
  any	
  of	
  you	
  request	
  the	
  first	
  
drawdown:	
  
•

An	
  establishment	
  fee	
  of	
  $14,650.00	
  …	
  

	
  
FACT
•

There are no initial problems obvious in the opening statements of the
Facility Offer. Clearly there are a series of Terms and Conditions
associated with the offer, which is referred to in two documents, both of
which are provided.

•

The bank sets a time precedent for interaction between itself and the
signatory, that being two weeks.

Acceptance	
  by	
  you	
  
By	
  signing	
  this	
  document,	
  you:	
  	
  
1. Accept	
  the	
  facilities	
  to	
  you	
  on	
  the	
  terms	
  set	
  out	
  in	
  this	
  facility	
  offer	
  
and	
  the	
  General	
  Standards	
  Terms.	
  
	
  
FACT
•

The offer is reinforcing the fact that the only terms and conditions the
signatory has to know about are in the facility offer and the General
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Standards Terms.
•

This is not a problem as both documents are provided for the signatory
and its lawyers. In this information, it is not obvious that the General
Standards Terms incorporate a third document that is only available on
request.

By	
  signing	
  this	
  document,	
  you:	
  	
  
2.	
  	
  	
  Acknowledge	
  that:	
  
a. a	
  legally	
  binding	
  contract	
  is	
  created	
  between	
  you	
  and	
  us	
  
b. you	
  have	
  made	
  your	
  own	
  independent	
  judgment	
  and	
  decision	
  
to	
  enter	
  this	
  facility	
  agreement	
  and	
  are	
  not	
  relying	
  on	
  any	
  
information	
  given	
  or	
  representations	
  made	
  by	
  us	
  to	
  you	
  
	
  
By	
  signing	
  this	
  document,	
  you:	
  	
  
3.	
  	
  	
  	
  Make	
  the	
  declarations	
  in	
  the	
  General	
  Standards	
  Terms.	
  

FACT
•

The contract is explaining that by signing the offer, a legally binding
contract is created for both parties – the signatory and the Bank. The
Bank is now contractually required to meet the terms and conditions
set out in the facility offer.

•

While the bank rids itself of responsibility for decisions based on sales
pitches wrought by its employees, it does not suggest that the
signatory should not base their judgment on the information provided
by advocacy groups the bank belongs to, such as the Australian
Bankers Association.

•

The offer clearly acknowledges that the General Standard Terms is
also a legal document that it and the signatory are contractually bound
to. The bank is therefore contractually bound to meet the requirements
of the Code of Banking Practice referred to in the General Standard

Acknowledgment	
  by	
  guarantor(s):	
  
The	
  terms	
  of	
  this	
  facility	
  agreement	
  are	
  to	
  be	
  acknowledged	
  by	
  each	
  guarantor	
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Terms.

PROBLEM
•

While the facility offer does not mention the General Standard Terms
explicitly in relation to guarantors, the facility offer does guarantee that
it and the General Standard Terms are contractually legal documents.

•

As such, the guarantors are protected by the same Code of Banking
Practice as the signatory of the loan.
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DOCUMENT 2
GENERAL STANDARD TERMS (Annexure B)

The	
  terms	
  and	
  conditions	
  of	
  your	
  facility	
  are	
  set	
  out	
  in	
  the	
  facility	
  offer	
  and	
  in	
  
these	
  standard	
  terms.	
  They	
  should	
  be	
  read	
  together.	
  	
  
Conditions	
  of	
  using	
  the	
  facilities	
  and	
  declarations:	
  
1.4	
  	
  

You	
  declare	
  that:	
  
(f)	
  	
  
us	
  	
  

you	
  have	
  not	
  withheld	
  any	
  information	
  that	
  might	
  have	
  caused	
  
not	
  to	
  enter	
  into	
  any	
  arrangement	
  with	
  you;	
  and	
  

(i)	
  	
  

all	
  declarations	
  made	
  by	
  you	
  in	
  each	
  other	
  arrangement	
  with	
  us	
  
are	
  	
   correct	
  and	
  not	
  misleading	
  …	
  

	
  
PROBLEM
•

The bank once again explains that there are two documents that need
to be read in order for the signatory to understand the terms and
agreements of the loan. The bank fails to draw the signatory’s attention
to the Banking Code of Practice at this time. This is hypocritical
considering the declarations regarding withheld information in 1.4.

•

The bank sets the precedent that the signatory must not withhold any
information that may have prevented the bank from making an offer to
the signatory.

•

The bank does not specify the nature of this information, thus
suggesting it is any information, not just financial information.

•

The bank expects any information provided to be correct and in no way
misleading. While the bank expects this of the signatory, this is not a
precedent they must meet themselves, as they do not make mention of
the Banking Code of Practice in the summary of the agreement.

1.5

You	
  must	
  tell	
  us	
  when	
  ever	
  anything	
  happens	
  which	
  would	
  mean	
  you	
  
could	
  not	
  truthfully	
  repeat	
  all	
  the	
  declarations	
  in	
  this	
  facility	
  agreement.	
  

	
  
PROBLEM
•

The bank goes as far as to insist that the signatory update the bank if
anything changes the information the bank used as the basis for
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issuing the loan.
•

The bank has not told the signatory about the constitution that prevents
them being protected by the Banking Code of Practice.

Fees	
  and	
  Charges	
  
3.	
  	
  

General	
  	
  

3.1	
  

Fees	
  and	
  charges	
  payable	
  or	
  which	
  may	
  become	
  payable	
  under	
  this	
  
facility	
  agreement,	
  and	
  when	
  they	
  are	
  payable,	
  are	
  set	
  out	
  in	
  the	
  facility	
  
offer	
  …	
  You	
  must	
  pay	
  the	
  fees	
  and	
  charges	
  applying	
  at	
  the	
  relevant	
  time.	
  

3.3	
  

We	
  may	
  introduce	
  new	
  fees	
  and	
  charges	
  at	
  any	
  time.	
  When	
  we	
  do	
  we	
  
will	
  provide	
  written	
  notice	
  of	
  the	
  introduction	
  at	
  least	
  30	
  days	
  before	
  the	
  
fee	
  or	
  charge	
  takes	
  effect.	
  	
  

	
  

We	
  may	
  vary	
  fees	
  and	
  charges	
  at	
  any	
  time.	
  When	
  we	
  do	
  we	
  will	
  notify	
  
you	
  in	
  writing	
  or	
  by	
  newspaper	
  advertisement	
  no	
  later	
  than	
  the	
  date	
  on	
  
which	
  the	
  variation	
  takes	
  effect.	
  

	
  
PROBLEM
•

The signatory signed to say that they were contractually obliged to
meet the conditions of this agreement.

•

Clause 3.1 makes reference to agreed time periods for payment. This
is a contractual agreement.

•

Clause 3.3 is concerned with the bank’s ability to alter fees and
charges. While these charges affect the signatory personally, the
signatory is not guaranteed personal notification of any changes.

•

The contract assumes that a newspaper advertisement is efficient in
notifying people. This is seemingly inefficient as it assumes that all
signatories have access to newspapers (and time to read them) on a
regular basis. Likewise, the bank will only alert customers 30 days in
advance.

•

This is not a negotiable point and does not take into account the nature
of the signatory’s access to income (they may only be paid monthly) or
ability to make financial changes. This clause particularly
disadvantages rural signatories and those who live in isolated places
where the ability to make financial changes is limited.
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Undertakings	
  	
  
9.	
  

Values,	
  Investigators	
  and	
  Consultants	
  

9.1	
  

We	
  may	
  obtain	
  a	
  valuation	
  report	
  of	
  any	
  secured	
  property	
  at	
  any	
  time.	
  
You	
  must	
  pay	
  us	
  all	
  costs	
  in	
  connection	
  with	
  the	
  valuation.	
  	
  

	
  
PROBLEM
•

In section 9 of the contract, the double standard the bank feels it is able
to set become very clear. Once again, these points are not negotiable.
The signatory must either accept them or be denied access to capital.

•

While it seems justified that the bank may obtain a valuation report on
a property they have invested in at any time, there is no reason the
signatory must pay for this. Particularly when the bank has resources
and finances to pay for such a requirement, and the requirement is in
the bank’s interests.

•

Where the bank has provided a business loan, there is no reason for
the bank to value only property. The bank has not only secured
property, it also secured a business model or plan and thus it is within
expectation that they consider this business model or plan when they
seek to value their investment.

9.2

If	
  we	
  reasonably	
  believe	
  you	
  are	
  or	
  may	
  be	
  in	
  default	
  or	
  we	
  reasonably	
  
believe	
  the	
  circumstances	
  exist	
  which	
  could	
  lead	
  to	
  default,	
  we	
  may	
  
appoint	
  a	
  person	
  to	
  investigate	
  whether	
  this	
  belief	
  is	
  accurate	
  …	
  You	
  
must	
  pay	
  us	
  all	
  costs	
  in	
  connection	
  with	
  the	
  investigation.	
  

	
  
PROBLEM
•

This particular clause may allow the bank to break its agreement set
earlier in the document. This clause allows the bank to investigate a
property or business even if the signatories are making the agreed to
repayments by the agreed to times.

•

The bank makes no effort to explain what “circumstances” could be
that would lead to a default. This leaves a very real likelihood of abuse
and discrimination against signatories. For example, the bank may
“reasonably believe” a sick or injured signatory may default on their
business loan as they are unable to work.
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•

This clause would give the bank the ability to investigate the situation,
forcing the signatory to reveal their illness or risk the chance of default.
While privacy laws ensure an individual does not have to disclose any
medical condition, this clause makes it impossible for a signatory to
avoid such a disclosure.

•

The bank has the ability to discriminate against a signatory under this
clause.

•

The bank requires the signatory to once again finance the bank’s
invasion into the signatory’s life.

•

The bank can also use the requirement for a signatory to pay for any
number of investigations as a way to destroy their cash flow and profit,
thus making a business or property renovation impossible and the
source of the loan unviable.

9.4

Any	
  valuer,	
  investigator	
  or	
  consultant	
  we	
  use	
  is	
  an	
  independent	
  
contractor	
  and	
  not	
  an	
  agent	
  or	
  employee.	
  [We]	
  aren’t	
  responsible	
  for	
  
any	
  representation,	
  action	
  or	
  in	
  action	
  by	
  them.	
  

PROBLEM
•

In this clause the bank is attempting to negate, in advance, any claim
of impropriety between the bank and the investigator. While the bank
explains that the investigator will be financially independent, it does not
outline the research methodology and practice the investigator may
use.

•

The bank has the ability to set the research parameters e.g. ‘will this
business turn a profit in the next 12 months,’ or ‘will the signatory’s
mortgage repayments be greater than 25% of their wage in their new
job?’ There is little information the signatory can provide to present a
positive view of their business or property if these are the questions the
bank has set for investigation.

•

The bank does not explain if it will give the signatory the opportunity to
provide the same or similar amount of information to the investigator as
the bank does.

•

It is not stated if the investigator will have access to all information the
bank has about the agreement, or only the information the bank
chooses to provide in order to present a particular perspective of the
loan management.

•

While the bank may not be responsible for the investigator, they have
the ability to control and lead the investigation itself.
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9.5

Any	
  report	
  we	
  obtain	
  from	
  the	
  valuer,	
  investigator	
  or	
  consultant	
  is	
  for	
  
our	
  use	
  only.	
  You	
  cannot	
  sue	
  us,	
  the	
  valuer,	
  investigator	
  or	
  consultant	
  
if	
  the	
  report	
  is	
  wrong.	
  You	
  must	
  obtain	
  your	
  own	
  report	
  if	
  you	
  wish	
  to	
  
rely	
  on	
  it.	
  

	
  
PROBLEM
•

This particular clause ensures that the bank can prevent any rights the
signatory has in relation to a report written about their investment or
business.

•

The bank can refuse to give the signatory a copy of the report they
commissioned but the signatory paid for.

•

This ensures that any information the bank provided to the investigator
remains secret and any evidence of a bank deliberately leading
research or tampering with an investigator’s methodology also remains
secret.

•

The bank then goes so far as to prevent the signatory from seeking any
form of legal remedy if the report is incorrect.

•

The bank contractually enables itself to make unilateral decisions
based on incorrect information or biased research and prevents the
signatory, the financier of the information and the person/s directly
affected by the report, any access to them or ability to remedy incorrect
information.

•

The bank has developed this non-negotiable clause in order to force
people seeking capital to always be at the mercy of bank decisions and
whims.

•

This clause also ensures that the signatory must spend more money if
they want access to information they have already paid for.

Default	
  
When	
  are	
  you	
  in	
  default?	
  
You	
  are	
  in	
  default	
  if:	
  
	
  

(k)	
  In	
  our	
  opinion,	
  the	
  value	
  of	
  the	
  secured	
  property	
  materially	
  
decreases	
  from	
  its	
  value	
  at	
  the	
  date	
  of	
  this	
  facility	
  agreement	
  or	
  it	
  
becomes	
  less	
  	
  saleable	
  than	
  its	
  salability	
  at	
  the	
  date	
  of	
  this	
  facility	
  
agreement.	
  

	
  
14 November 2014

The impairment of customer loans
Submission 61 - Attachment 2

	
  

10	
  

PROBLEM
•

The main concern with this clause is that the bank has made a
signatory responsible for something that may be totally out of their
control. While a signatory could make changes to a property that
reduces its value, or a business owner may be a poor business
manager and thus decrease the value of the business, business and
property values regularly increase and decrease on the economic
boom and bust cycle.

•

There are also other factors that business and agricultural signatories
cannot control, such as climate, access to resources, cost of
production etc., which directly affect the value of their business.

•

This clause does not differentiate between material decreases that
result from poor management and those that result from issues beyond
the signatory’s control.

•

All signatories are forced to live in fear of the bank deeming their
property/business of less value, as this means the bank can declare
the loan in default – regardless of payment amount and regularity, as
declared earlier in the agreement.

•

This is a non-negotiable clause and the signatory must hope all works
in their favour or else the bank may declare them in default of their
loan.

•

This clause makes no reference to the power the bank has to devalue
a property or business through its own actions, but rather relies on the
signatory to comply with this contract without recourse.

11.	
  	
  

What	
  can	
  we	
  do?	
  

11.1	
   If	
  you	
  are	
  in	
  default:	
  
(a)	
  	
  

we	
  no	
  longer	
  need	
  to	
  provide	
  any	
  facility,	
  and	
  

(b)	
  	
  

the	
  sum	
  of	
  the	
  total	
  amount	
  owing	
  for	
  all	
  facilities	
  is	
  payable	
  on	
  
demand.	
  

PROBLEM
•

This is the most significant clause in the contract. Regardless of the
payment amount and period negotiated between a signatory and a
bank, this all becomes void if the bank deems a property or business
has lost value and declares the signatory to be in default of their loan.

•

If this valuation was based on incorrect information, the signatory has
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no recourse, legal or otherwise, due to clause 9.5.
•

Once in default, the signatory has their access to their loan or any
other facilities removed and they are expected to repay the total
amount owing. With their asset/s and/or business/s removed, it is
highly unlikely that any person/s seeking a loan would have the
resources to enable them to repay a loan on demand.

•

This clause ensures the bank is able to send any person they wish,
including those found default as a result of incorrect information,

12.	
  

Default	
  Interest	
  

12.1	
   From	
  the	
  time	
  any	
  amount	
  is	
  overdue	
  for	
  payment	
  until	
  it	
  is	
  paid,	
  you	
  
must	
  pay	
  interest	
  at	
  a	
  higher	
  rate,	
  the	
  default	
  rate,	
  on	
  overdue	
  money.	
  
	
  

bankrupt.

PROBLEM
•

There seems little financial reason the bank would need to increase the
interest rate on a default loan if it is being repaid within the
contractually agreed to period.

•

Unless it moves beyond this period, the bank would not be losing any
money.

•

The increased interest rate is simply another contractual ploy to
prevent the signatory to the default loan from maintaining or earning
enough money to engage in a legal dispute with the bank over the loss
of their property/business.

General	
  Matters	
  	
  
How	
  we	
  may	
  exercise	
  our	
  rights	
  
28.1	
   We	
  may	
  exercise	
  a	
  right	
  or	
  remedy	
  or	
  give	
  or	
  refuse	
  our	
  consent	
  in	
  any	
  
way	
  we	
  consider	
  appropriate,	
  including	
  by	
  imposing	
  conditions	
  
28.2	
   If	
  we	
  do	
  not	
  exercise	
  a	
  right	
  or	
  remedy	
  fully	
  or	
  at	
  a	
  given	
  time,	
  we	
  can	
  
still	
  exercise	
  it	
  later.	
  
28.3	
   We	
  are	
  not	
  liable	
  for	
  loss	
  caused	
  by	
  the	
  exercise	
  or	
  attempted	
  exercise	
  
of,	
  failure	
  to	
  exercise,	
  or	
  delay	
  in	
  exercising,	
  a	
  right	
  or	
  remedy,	
  whether	
  
or	
  not	
  caused	
  by	
  our	
  negligence.	
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PROBLEM
•

Clause 28 gives the bank the freedom to discriminate.

•

While many of the preceding clauses depend on the bank’s opinion or
evaluation of circumstances, there is no information regarding the
situations or circumstances that would lead to the bank choosing to
utilise these powers.

•

In clause 28, it becomes clear that the bank is guaranteeing the ability
to utilise these powers at its discretion. Once again, there are no
standards or terms of reference given for this discretion.

•

Interestingly, in clause 28, the bank also recognises that there are
circumstances where it has the ability to remedy a situation, such as a
situation where devaluation of a property or business has occurred but
is beyond the signatory’s control.

•

Once again the bank reserves its right to institute a remedy only as it
chooses ad where it sees fit.

•

The bank is not required to explain the foundation of any of these
decisions. Are they based on personality? Nepotism?

•

The bank has contractually ensured that, regardless of its actions at
any time during the period of the loan, it will never have to explain the
basis for its decisions to a signatory or a court.

30.	
  

Variation	
  and	
  waiver	
  

30.2	
  	
   We	
  may	
  vary	
  any	
  provision	
  of	
  this	
  facility	
  agreement	
  as	
  we	
  choose	
  
(other	
  than	
  fixed	
  interest	
  rate).	
  We	
  must	
  notify	
  you	
  as	
  required	
  or	
  
permitted	
  by	
  the	
  Code	
  of	
  Banking	
  Practice	
  if	
  it	
  applies	
  to	
  the	
  variation.	
  
If	
  the	
  Code	
  of	
  Banking	
  Practice	
  does	
  not	
  apply,	
  we	
  will	
  notify	
  you	
  by	
  
newspaper	
  advertisement	
  no	
  later	
  than	
  the	
  day	
  on	
  which	
  the	
  variation	
  
takes	
  effect.	
  	
  
	
  
PROBLEM
•

None of the agreed to aspects of the contract are ensured, as clause
30.2 allows the bank to change any aspect of the contract with minimal
notification provided to the signatory.

•

This clause makes reference to the fact that notification rules are
outlined in the Code of Banking Practice. This is the first mention of
such a document.

•

The Code of Banking Practice is also not provided to the signatory with
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the Facility Offer and General Standard Terms contracts.
•

The Code of Banking Practice is not mentioned at the beginning of
each contract as being a document that needed to be read to
understand the terms and conditions of the agreement. Clause 30.2 of
the Code of Banking Practice denotes the rules for notification.

•

As it is part of the General Standard Terms, the Code of Banking
Practice is part of the contractual arrangements between the bank and
the signatory.

31.	
  

Inconsistent	
  law	
  	
  

31.	
  	
  

To	
  the	
  extent	
  permitted	
  by	
  law,	
  this	
  facility	
  agreement	
  prevails	
  to	
  the	
  
extent	
  it	
  is	
  inconsistent	
  with	
  any	
  law.	
  

PROBLEM
•

This clause (noted after the rights of the bank) explains that the
contract is only legally enforceable as long as it does not break any
existing laws. While this may seem valid, this clause gives the bank
further power.

•

This clause prevents the bank from being obligated to provide its
customer with a legal contract.

•

The signatory can sign up to illegal conditions. However, if the
signatory then suffers as a result of an illegal act perpetrated by the
bank, then it is the signatory’s responsibility to prove this illegality in a
court of law.

•

As previously discussed, many of the clauses of this contract ensure
that the signatory is forced to spend as much money as possible and
thus prevent them from have the fiduciary reserves to launch a legal
defense against an illegal act or contract.

•

This clause gives the banks power as it forces the onus of legality to be
financed by the signatory.

35.

Code	
  of	
  Banking	
  Practice	
  

	
  

The	
  relevant	
  provisions	
  of	
  the	
  Code	
  of	
  Banking	
  Practice	
  apply	
  to	
  this	
  
facility	
  agreement	
  if	
  you	
  are	
  an	
  individual	
  or	
  small	
  business.	
  	
  

PROBLEM
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•

The bank does not provide a copy of the Code of Banking Practice with
the contract, yet by applying the provisions of the Code of Banking
Practice to the General Standard Terms, it is making the Code of
Banking Practice a contractual aspect of the agreement.

•

The signatory is forced to actively seek out this document which details
Terms and Conditions under which some of the rights of the bank, as
outlined in the General Standard Terms, can be implemented.

•

It seems the bank is seeking to keep the signatory from finding out
about their rights by not providing them with the Code of Banking
Practice and not suggesting this is a document that should be read
together with the Facility Offer and the General Standard Terms.

More	
  information	
  about	
  banking	
  	
  
There	
  is	
  a	
  booklet	
  called	
  banking	
  services	
  terms	
  and	
  conditions	
  and	
  general	
  
information,	
  which	
  is	
  available	
  on	
  request	
  from	
  any	
  of	
  our	
  business	
  banking	
  
or	
  corporate	
  branches.	
  This	
  booklet	
  contains	
  all	
  types	
  of	
  information	
  about	
  
banking	
  services	
  and	
  the	
  code	
  of	
  banking	
  practice	
  …	
  which	
  you	
  may	
  find	
  
helpful.	
  
PROBLEM
•

This aside is provided at the end of the document that is provided to
the customer for signing.

•

It suggests the Code of Banking Practice is little more than helpful
information that may be of interest to the signatory, similar to
information about banking services.

•

This is not the case, as clause 35 ensures that the Code of Banking
Practice is in fact a legal contract as relevant sections of the Code
apply to the contract.

•

This minimal information provided at the end of the contract, and only
available upon request, works to suggest the Code is not important and
actively suppresses the likelihood of a signatory reading this
information prior to agreeing to the contract, or asking to see it after the
contractual agreements are settled.
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DOCUMENT 3
CODE OF BANKING PRACTICE (Annexure C)
PART A: INTRODUCTION
It notes that the bank is required to maintain the following practices:

1	
  	
  	
  	
  	
  	
  	
  	
  	
  Introduction	
  
1.1	
  	
  	
  	
  	
  	
  This	
  Code	
  is	
  a	
  voluntary	
  code	
  of	
  conduct	
  which	
  sets	
  standards	
  of	
  good	
  
banking	
  practice	
  for	
  us	
  to	
  follow	
  when	
  dealing	
  with	
  persons	
  who	
  are,	
  
or	
  who	
  may	
  become,	
  our	
  individual	
  and	
  small	
  business	
  customers	
  and	
  
their	
  guarantors.	
  
	
  
PROBLEM
•

As previously mentioned, the bank has placed information about the
Code of Banking Practice at the end of the contract documents.

•

This seriously reduces the chance that a prospective customer would
be aware of the standards of good banking practice prior to becoming a
customer with a bank.

•

The fact that this code is only available on request makes it unlikely an
existing customer would ask for it unless they were already
experiencing a problem with the bank.

PART B: OUR KEY COMMITMENTS …
2

Our key commitments to you

2.1	
  	
  	
  	
  	
  	
  We	
  will:	
  
(a)	
  	
  	
  

	
  continuously	
  work	
  towards	
  improving	
  the	
  standards	
  of	
  practice	
  and	
  
	
  service	
  in	
  the	
  banking	
  industry;	
  

PROBLEM
•

This seems an empty promise considering the contract signed prior to
the signatory finding out about the existence of a Code of Banking
Practice being adhered to by the bank, allowed the bank to make
almost any change to the contract as long as it benefited the bank.

•

The signatory had no protection under the contract, demonstrating
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there was no attempt to improve banking standards.
•

Evidence of any attempt to improve practice (such as providing the
Code of Banking Practice to customers), or service (such as giving a
signatory to a loan some rights and/or protection from discrimination)
are clearly not occurring.

2.1	
  	
  	
  	
  	
  	
  	
  	
  We	
  will:	
  
(b)	
  	
  	
   promote	
  better	
  informed	
  decisions	
  about	
  our	
  banking	
  services:	
  
	
  (i)	
  	
  	
  	
  by	
  providing	
  effective	
  disclosure	
  of	
  information;	
  
	
  (ii)	
  	
  	
  by	
  explaining	
  to	
  you,	
  when	
  asked,	
  the	
  contents	
  of	
  brochures	
  and	
  
other	
  written	
  information	
  about	
  banking	
  services;	
  and	
  
(iii)	
  	
  if	
  you	
  ask	
  us	
  for	
  advice	
  on	
  banking	
  services:	
  
	
  

(A)	
  	
  by	
  providing	
  that	
  advice	
  through	
  our	
  staff	
  authorised	
  to	
  give	
  
such	
  advice;	
  

	
  

(B)	
  	
  by	
  referring	
  you	
  to	
  appropriate	
  external	
  sources	
  of	
  advice;	
  or	
  

	
  

(C)	
  	
  by	
  recommending	
  that	
  you	
  seek	
  advice	
  from	
  someone	
  such	
  
as	
  your	
  legal	
  or	
  financial	
  adviser;	
  

PROBLEM
•

While promising to provide information when it is asked for, it is not
likely to be asked for if clientele are not aware of the misinformation in
both the 2003 and 2004 Code of Banking Practice.

•

Explaining the contents of brochures is not the same as providing
important, informed detail of banking services, as a brochure is not
required to give the same detail as a contract such as the Code of
Banking Practice.

•

Being a document developed for simple description of benefits for the
purpose of selling a product, a brochure will not provide a customer
with an informed opinion about the positive and negative aspects of a
product. To do this, they would have to ask for a copy of the actual
Code.

•

The term “effective disclosure” is not defined. As a result, the bank is
responsible for deciding what it deems “effective disclosure” to be.

•

If the Code of Banking Practice being kept from the customer is
considered effective disclosure, it seems the bank already has a
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different opinion of effective than a prospective customer may.
•

The statement seems like consumer protection until it is analysed more
closely. While staff may be trained to provide informed advice, there is
no guarantee that the advice will be unbiased or provided in the best
interests of the client rather than the bank.

•

While the promise to send customers to external advice, particularly
informed advice such as a financial adviser seems like a protection,
recent investigation shows that this is not the case.

•

The situation where the Commonwealth Bank provided financial reward
to financial advisors for recommending their product, which led to
customers receiving advice that did not suit their circumstances and
cost them significant amounts of money is a situation able to be
repeated as a result of these clauses.

2.1	
  	
  	
  	
  	
  	
  	
  	
  We	
  will:	
  
(c)	
  	
  	
  	
   provide	
  general	
  information	
  about	
  the	
  rights	
  and	
  obligations	
  that	
  arise	
  
out	
  of	
  the	
  banker	
  and	
  customer	
  relationship	
  in	
  relation	
  to	
  banking	
  
services;	
  
PROBLEM
•

There is no guarantee that a client will be provided with specific
information or information that relates to their circumstance as the
Code only provides for the “general” presentation of customers’
obligations upon utilization of banking services.

•

There is no definition of what constitutes general versus specific
information.

2.1	
  	
  	
  	
  	
  	
  	
  	
  We	
  will:	
  
(d)	
  	
  	
  	
   provide	
  information	
  to	
  you	
  in	
  plain	
  language	
  
PROBLEM
•

The Code itself is a good example of the problem with this promise.
While the Code is written in plain language there is no guarantee that
the words used will live up to common understanding.

•

For example, ‘general information,’ remains undefined. A customer
may consider this to be any information pertinent to them, explained
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verbally in a way they understand.
•

The bank may consider general information to be information that
advantages them.

•

Once again, this particular clause is dependent on the banks’ ethics
and good faith, which is by no means guaranteed.

2.1	
  	
  	
  	
  	
  	
  	
  We	
  will:	
  
	
  (e)	
  	
  	
  	
   monitor	
  external	
  developments	
  relating	
  to	
  banking	
  codes	
  of	
  practice,	
  
legislative	
  changes	
  and	
  related	
  issues.	
  
	
  
PROBLEM
•

While the bank promises to monitor developments and legislation that
may advantage customers, it does not promise to disclose this
information to its customers.

2.2	
  	
  	
  	
  	
  	
  	
  We	
  will	
  act	
  fairly	
  and	
  reasonably	
  towards	
  you	
  in	
  a	
  consistent	
  and	
  
ethical	
  manner.	
  In	
  doing	
  so,	
  we	
  will	
  consider	
  your	
  conduct,	
  our	
  
conduct	
  and	
  the	
  contract	
  between	
  us.	
  
PROBLEM
•

The bank promises to act ethically and to act consistently. However,
the information that informs this treatment is “your conduct.”

•

If the bank does not consider your conduct appropriate, then they may
feel it is ethical to do all in its power to declare you in default.

•

The other information which informs the bank’s fair and ethical
behaviour is the contract signed, which as has already been shown, is
fundamentally unfair, unethical and always in the bank’s favour.

2.3	
  	
  	
  	
  	
  	
  	
  In	
  meeting	
  our	
  key	
  commitments	
  to	
  you,	
  we	
  will	
  have	
  regard	
  to	
  our	
  
prudential	
  obligations.	
  
	
  
PROBLEM
•

This is another example of unclear language as ‘prudential’ has two
meanings, one common and one financial. In a common reading this
clause suggests that the bank will act in a manner prudent to its aim, in
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other words, it will act in a way that allows it to continue making money.
This seems valid to the consumer.
•

However, “prudential obligations” refer to the obligations established by
bank-regulatory authorities.

•

As Australian banks are self-regulating, they are referring to their
adherence to their own rules, which allow them to monitor and act to
maintain their financial stability.

•

As Australia’s banks make massive profits each year, their prudential
obligations will be to continue turning this kind of profit by maintaining
customer relationships that allow this to occur.

•

There is no consideration of ethics in this clause.

3	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  Compliance	
  with	
  laws	
  
3.1	
  	
  	
  	
  	
  	
  	
  We	
  will	
  comply	
  with	
  all	
  relevant	
  laws	
  relating	
  to	
  banking	
  services,	
  
including	
  those	
  concerning:	
  
(a)	
  	
  	
  	
   consumer	
  credit	
  products;	
  
(b)	
  	
  	
  	
   other	
  financial	
  products	
  and	
  services;	
  
(c)	
  	
  	
  	
   privacy;	
  and	
  
(d)	
  	
  	
  	
   discrimination.	
  
PROBLEM
•

As previously identified, the bank contracts were written in such a way
that if a signatory claimed protection under laws relating to these
issues, they could be found in default of their loans.

•

As such, banking compliance with these laws is secondary to contract
conditions in reality.

5	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  Review	
  of	
  this	
  Code	
  
5.3	
  	
  	
  	
  	
  	
  	
  We	
  will	
  require	
  the	
  ABA	
  to	
  establish,	
  and	
  we	
  will	
  support,	
  a	
  forum	
  
(including	
  consumer,	
  small	
  business	
  and	
  banking	
  industry	
  
representatives)	
  for	
  the	
  exchange	
  of	
  views	
  on:	
  	
  
(a)

banking	
  issues;	
  and	
  

(b)

the	
  effectiveness	
  of	
  this	
  Code.	
  	
  
We	
  will	
  also	
  require	
  the	
  ABA	
  to	
  ensure	
  that	
  these	
  views	
  are	
  taken	
  into	
  
account	
  in	
  the	
  next	
  review	
  of	
  this	
  Code.	
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PROBLEM
•

There is no information that states who “we” are. Who will be
supporting the ABA? If it is the Code complying banks, their CEOs are
members of and responsible for the ABA. The ABA is responsible for
the writing of the Code.

•

So the Code is, in reality, written by the Code complying banks. For the
people who write the Code to promise that they will hand pick a few
select people who supposedly represent consumers and small
business in order to receive feedback about the Code is comical.

•

To suggest that these hand-picked individuals, who will provide
information in the presence of Bank representatives, will complain and
that this will then create some form of change that advantages
customers at the expense of the banks’ power and extreme wealth is

7

Staff	
  training	
  and	
  competency	
  
We	
  will	
  ensure	
  our	
  staff	
  (and	
  our	
  authorised	
  representatives)	
  will	
  be	
  
trained	
  so	
  that	
  they:	
  	
  

(a)

can	
  competently	
  and	
  efficiently	
  discharge	
  their	
  functions	
  and	
  provide	
  
the	
  banking	
  services	
  they	
  are	
  authorised	
  to	
  provide;	
  and	
  

(b)

have	
  an	
  adequate	
  knowledge	
  of	
  the	
  provisions	
  of	
  this	
  Code.	
  
absurd.

PROBLEM
•

Training staff only to provide banking services they are “authorised to
provide,” ensures that no staff member will provide a customer
information or advice that does not benefit the bank. As all authorised
advice can be vetted to ensure it benefits the banks’ power or profits.

•

Likewise, knowledge of the Code does not mean a bank employee has
the power to ensure that the Code conditions are met. Knowing the
Code does not mean a staff member will know about the CCMCA
Constitution which prevents the customer protections outlined in the
Code from being utilised.
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8

Promotion	
  of	
  this	
  Code	
  
We	
  will	
  require	
  the	
  ABA	
  to:	
  	
  

(a)

promote	
  this	
  Code;	
  and	
  

(b)

clearly	
  make	
  public:	
  
i.

which	
  banks	
  subscribe	
  to	
  this	
  Code;	
  and	
  	
  

ii.

how	
  you	
  can	
  get	
  a	
  copy	
  of	
  this	
  Code.	
  

PROBLEM
•

Even if the ABA did promote this Code and make public which banks
subscribe to the Code and how a customer can get a copy of the Code,
there is no information that clearly explains to a customer that some of
the clauses of the Code a contractually binding, and thus should be
read alongside the facility offer and General Standard Terms.

10	
  	
  	
  	
  	
  	
  	
  	
  Terms	
  and	
  conditions	
  
10.2

The	
  terms	
  and	
  conditions	
  of	
  our	
  banking	
  services	
  will:	
  	
  

(a)

be	
  distinguishable	
  from	
  marketing	
  or	
  promotional	
  material;	
  	
  

(b)

be	
  in	
  English	
  and	
  any	
  other	
  language	
  we	
  consider	
  to	
  be	
  appropriate;	
  	
  

(c)

be	
  consistent	
  with	
  this	
  Code;	
  

PROBLEM
•

Analysis of the preceding facility offer and Standard Terms show that
the bank has made no attempt to meet these standards.

•

While the Code is part of the Terms and Conditions of the contract, the
Bank has only made it available to their customer in the form of a
brochure if the customer asks for it.

•

As already identified, some of the terms used in the contract have both
common and financially specific meanings that are confusing for the
customer.
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•

The Code does not give the Bank the power to make financial
decisions about customers based on incorrect information regardless of
the customers’ ability to meet the terms of the contract. This means the
contract is not consistent with the Code.

13	
  	
  	
  	
  	
  	
  	
  	
  Operation	
  of	
  accounts	
  
13.1

We	
  will	
  provide	
  to	
  you	
  or	
  a	
  potential	
  customer,	
  upon	
  request,	
  general	
  
descriptive	
  information	
  concerning	
  our	
  banking	
  services,	
  including	
  
where	
  appropriate:	
  	
  

(a)

account	
  opening	
  procedures;	
  	
  

(b)

our	
  obligations	
  regarding	
  the	
  confidentiality	
  of	
  your	
  information;	
  

(c)

complaint	
  handling	
  procedures;	
  	
  

	
  
PROBLEM
•

Once again, the promise to provide “general information” is nondescript and too general. Such a statement leaves the bank to decide
what is general information and what is specific information.

•

As seen in the analysis of the facility offer and General Terms, the bank
does not consider ethical behaviour when making decisions and always
provides information in its best interests, rather than the customers.

30	
  	
  	
  	
  	
  	
  	
  	
  	
  Advertising	
  
30.1

We	
  will	
  ensure	
  that	
  our	
  advertising	
  and	
  promotional	
  literature	
  
drawing	
  attention	
  to	
  a	
  banking	
  service	
  is	
  not	
  deceptive	
  or	
  misleading.	
  

	
  
PROBLEM
•

Once again, it is left to the banks’ ethics as to what it seems deceptive
or misleading. It has already been shown that the bank is willing to act
unethically, thus such a statement is not consumer protection.

•

The bank has ensured it cannot be held accountable for any deceptive
or misleading banking services, as it removes its responsibility for any
customer decision based on its advertising.
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PART E: RESOLUTION OF DISPUTERS, MONITORING AND SANCTIONS

34 	
  

Monitoring	
  and	
  sanctions	
  
We	
  agree:	
  	
  

a)

	
  to	
  participate	
  in	
  establishing	
  a	
  Code	
  Compliance	
  Monitoring	
  
	
  Committee	
  (“CCMC”)	
  comprising:	
  
i.

1	
  person	
  with	
  relevant	
  experience	
  at	
  a	
  senior	
  level	
  in	
  retail	
  banking	
  in	
  
Australia,	
  to	
  be	
  appointed	
  by	
  banks	
  that	
  adopt	
  this	
  Code;	
  

ii.

1	
  person	
  with	
  relevant	
  experience	
  and	
  knowledge	
  as	
  your	
  
representative,	
  to	
  be	
  appointed	
  by	
  the	
  consumer	
  and	
  small	
  business	
  
representatives	
  on	
  the	
  Board	
  of	
  Directors	
  of	
  the	
  BFSO;	
  and	
  

iii.

person	
  with	
  experience	
  in	
  industry,	
  commerce,	
  public	
  administration	
  
or	
  government	
  service,	
  appointed	
  jointly	
  by	
  the	
  BFSO	
  and	
  banks	
  that	
  
adopt	
  this	
  Code	
  (this	
  person	
  is	
  to	
  be	
  the	
  Chairperson	
  of	
  the	
  CCMC);	
  

FACT
•
•

The formation of the CCMC will ensure that a body is created to hear
customer complaints.
This body appointed by Code subscribing banks and Financial
Ombudsman Service will not be dominated by a single bank and will be
unbiased.

We agree:
b)

that the CCMC’s functions will be:
i.

to monitor our compliance under this Code;

ii.

to investigate, and to make a determination on, any allegation from any
person that we have breached this Code but the CCMC will not resolve,
or make any determination on, any other matter; and

iii.

to monitor any other aspects of this Code that are referred to the CCMC
by the ABA;

c)

to ensure that the CCMC has sufficient resources and funding to
out its functions satisfactorily and efficiently;

carry

d)

to annually lodge with the CCMC (in a form acceptable to the CCMC) a
report on our compliance with this Code;

e)

to empower the CCMC to conduct its own inquiries into our
compliance with the Code;

f)

to co-operate and comply with all reasonable requests of the CCMC in
pursuance of its functions;
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FACT
•

The Code has published conditions that will allow the CCMC to function
without banks placing undue pressure on the CCMC members.

•

This should ensure customers receive a fair and ethical hearing at the
CCMC.

We	
  agree:	
  	
  
g)

to	
  require	
  the	
  CCMC	
  to	
  arrange	
  a	
  regular	
  independent	
  review	
  of	
  its	
  
	
  activities	
  and	
  to	
  ensure	
  a	
  report	
  of	
  that	
  review	
  is	
  lodged	
  with	
  ASIC	
  
	
  which	
  review	
  is	
  to	
  be	
  initially	
  held	
  after	
  the	
  first	
  year	
  in	
  which	
  the	
  
	
  CCMC	
  operates	
  after	
  which	
  it	
  is	
  to	
  coincide	
  with	
  the	
  periodic	
  reviews	
  
	
  of	
  this	
  Code	
  (see	
  clause	
  5);	
  

h)

	
  to	
  empower	
  the	
  CCMC	
  to	
  carry	
  out	
  its	
  functions	
  and	
  to	
  set	
  operating
	
  procedures	
  dealing	
  with	
  the	
  following	
  matters,	
  first	
  having	
  regard	
  to	
  
	
  the	
  operating	
  procedures	
  of	
  the	
  BFSO	
  and	
  then	
  consulting	
  with	
  the	
  
	
  BFSO	
  and	
  the	
  ABA:	
  
	
  

FACT
•

The Code is ensuring that the CCMC is restricted to operation only
within the banking sector.

•

It is answerable to outside agencies and laws.

•

This should ensure that the CCMC meets community expectations with
regards to investigation and findings for and against banks.

We	
  agree:	
  	
  
i)

to	
  empower	
  the	
  CCMC	
  to	
  name	
  us	
  in	
  connection	
  with	
  a	
  breach	
  of	
  this	
  
Code	
  or	
  in	
  the	
  CCMC’s	
  report,	
  where	
  it	
  can	
  be	
  shown	
  that	
  we	
  have:	
  	
  
i.

been	
  guilty	
  of	
  serious	
  or	
  systemic	
  non-‐compliance;	
  

ii.

ignored	
  the	
  CCMC’s	
  request	
  to	
  remedy	
  a	
  breach	
  or	
  failed	
  to	
  do	
  so	
  
within	
  a	
  reasonable	
  time;	
  	
  

iii.

breached	
  an	
  undertaking	
  given	
  to	
  the	
  CCMC;	
  or	
  

iv.

not	
  taken	
  steps	
  to	
  prevent	
  a	
  breach	
  reoccurring	
  after	
  having	
  been	
  
warned	
  that	
  we	
  might	
  be	
  named.	
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FACT
•

The Code ensures the CCMC has the power to take sanctions against
the banks for not meeting Code requirements.

•

While sanctions are not significant and there are no financial
requirements to pay compensation as a result of a breach, publically
naming the bank may allow a customer to seek financial remediation in
another forum.

35	
  

Internal	
  dispute	
  resolution	
  

35.1	
  	
  	
  	
  We	
  will	
  have	
  an	
  internal	
  process	
  for	
  handling	
  disputes	
  with	
  you.	
  This	
  
process	
  will:	
  	
  
i.

be	
  free	
  of	
  charge;	
  

ii.

meet	
  the	
  standards	
  set	
  out	
  in	
  Australian	
  Standard	
  AS4269-‐1995	
  
or	
  	
  
any	
  other	
  industry	
  dispute	
  standard	
  or	
  guideline	
  which	
  
ASIC	
  declares	
  to	
  apply	
  to	
  this	
  Code;	
  	
  

iii.

adhere	
  to	
  the	
  timeframes	
  specified	
  in	
  this	
  clause	
  35;	
  and	
  

iv.

require	
  us	
  to	
  provide	
  written	
  reasons	
  for	
  our	
  decision	
  on	
  a	
  
dispute.

FACT
•

Whilst the Bank is obliged to have an internal process to handling
disputes this is qualified in section 40 when the definition of dispute is
understood to only include certain financial issues.

35.6	
  	
  	
  	
  	
  If	
  the	
  rules	
  of	
  an	
  external	
  dispute	
  resolution	
  scheme	
  of	
  which	
  we	
  are	
  a	
  
member,	
  provide	
  that	
  a	
  matter	
  may	
  be	
  referred	
  to	
  it	
  if	
  a	
  decision	
  is	
  not	
  
made	
  within	
  a	
  specified	
  time	
  period,	
  then	
  we	
  will	
  inform	
  you,	
  no	
  more	
  
than	
  5	
  business	
  days	
  after	
  the	
  expiry	
  of	
  that	
  time	
  period,	
  that	
  a	
  dispute	
  
may	
  be	
  lodged	
  with	
  the	
  scheme.	
  
	
  
FACT
•

The external dispute resolution scheme to which the bank is a member
is, in fact, the Financial Ombudsman Scheme (FOS). This is not an
independent scheme.
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35.7	
  	
  	
  	
  Our	
  dispute	
  resolution	
  process	
  is	
  available	
  for	
  all	
  complaints	
  other	
  than	
  
those	
  that	
  are	
  resolved	
  to	
  your	
  satisfaction	
  at	
  the	
  time	
  they	
  are	
  drawn	
  to	
  
our	
  attention.	
  
35.8	
  	
  	
  	
  We	
  will	
  provide	
  you	
  with	
  the	
  above	
  information	
  in	
  writing	
  unless	
  it	
  has	
  
been	
  mutually	
  agreed	
  that	
  it	
  can	
  be	
  given	
  verbally.	
  
FACT
•

There seems to be a difference of opinion into what the banks are
saying about the power of this clause. On reading the words in the
clause, there is a requirement by the bank to have a dispute resolution
process that is not recorded in the definitions.

•

The bank is obliged to ensure its resolution process available for
customers’ complaints unless the complaints have been resolved to the
customer’s satisfaction when drawn to the attention of the CCMC.

•

The bank is obliged to investigate all complaints, without exception and
having done so, provide the complaints with the results of their
investigations in writing unless the parties agree that the report can be
given verbally.

PART F: APPLICATION AND DEFINITIONS
Definitions
Dispute:	
  	
  
means	
  a	
  complaint	
  by	
  you	
  in	
  relation	
  to	
  a	
  banking	
  service,	
  that	
  has	
  not	
  been	
  
immediately	
  resolved	
  when	
  you	
  bring	
  the	
  complaint	
  to	
  our	
  attention.	
  
banking	
  service:	
  	
  
means	
  any	
  financial	
  service	
  or	
  product	
  provided	
  by	
  us	
  in	
  Australia	
  to	
  you	
  
FACT
•

The definitions outlined in this section ensure that any customer who
signed the contracts would be eligible to have a complaint heard, as
ensured by the Code providing the limited definition of the dispute, as
defined as being any financial service or products.
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DOCUMENT 4
CODE COMPLIANCE MONITORING COMMITTEE ASSOCIATION
CONSTITUTION

1	
  	
  	
  	
  	
  	
  Name	
  
1.1	
  	
  	
  Code	
  Compliance	
  Monitoring	
  Committee	
  Association	
  
The	
  name	
  of	
  the	
  association	
  is	
  the	
  Code	
  Compliance	
  Monitoring	
  Committee	
  
Association	
  
FACT
The Code Compliance Monitoring Committee Association’s (CCMCA)
and the constitution are not referred to the facility offer, General
Standard Terms or the Code of Banking Practice, or the guarantee
provided to the customer when the agreement is signed by the

•

2	
  	
  	
  	
  	
  	
  Definitions	
  
2.1	
  	
  	
  Definitions	
  
CCMC	
  means	
  the	
  Code	
  Compliance	
  Monitoring	
  Committee	
  established	
  
pursuant	
  to	
  this	
  Constitution.	
  	
  
Code	
  means	
  the	
  Code	
  of	
  Banking	
  Practice	
  2003	
  
Consumers’	
  directors	
  of	
  the	
  BFSO	
  means	
  a	
  Consumers’	
  Director	
  
appointed	
  pursuant	
  to	
  the	
  Constitution	
  of	
  BFSO.	
  
Forum	
  means	
  any	
  court,	
  tribunal,	
  arbitrator,	
  mediator,	
  independent	
  
conciliation	
  body,	
  dispute	
  resolution	
  body,	
  complains	
  resolution	
  scheme	
  
(including,	
  for	
  the	
  avoidance	
  of	
  doubt,	
  the	
  BFSO	
  scheme)	
  or	
  statutory	
  
Ombudsman,	
  in	
  any	
  jurisdiction.	
  	
  
customer and guarantor.
FACT
•

The definitions make reference to circumstance and restrictions that
are not referred to the facility offer, General Standard Terms or the
Code of Banking Practice, or the guarantee provided to the customer
when the agreement is signed by the customer and guarantor.
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3

CCMC	
  Association	
  

3.1	
  	
  	
  	
  Objectives	
  
Objectives	
  of	
  the	
  CCMCA	
  are	
  to	
  establish	
  and	
  to	
  make	
  provision	
  for	
  this	
  	
  	
  
operation	
  of	
  the	
  CCMC.	
  
3.3	
  	
  	
  	
  	
  Objectives	
  
A	
  CCMCA	
  member	
  is	
  each	
  code	
  subscriber,	
  which	
  subscribes	
  to	
  this	
  
constitution	
  by	
  giving	
  an	
  instrument	
  to	
  that	
  affect	
  signed	
  by	
  its	
  Chief	
  
Executive	
  Officer	
  (CEO.)	
  
3.7	
  	
  	
  	
  	
  Functions	
  	
  
The	
  CCMCA	
  shall	
  meet	
  only	
  for	
  the	
  purpose	
  of	
  considering	
  proposed	
  
amendments	
  to	
  the	
  constitution,	
  amending	
  the	
  constitution	
  and	
  for	
  any	
  
other	
  purpose	
  that	
  arises	
  from	
  the	
  constitution.	
  
3.11	
  	
  	
  Representation	
  at	
  meeting	
  
Each	
  association	
  member	
  shall	
  be	
  represented	
  at	
  a	
  meeting	
  of	
  the	
  CCMC	
  
association	
  by:	
  
(a) by	
  the	
  chief	
  executive	
  officer	
  of	
  the	
  Association	
  Member,	
  or	
  
(b) a	
  senior	
  executive	
  of	
  the	
  Association	
  Member	
  appointed	
  by	
  
instrument	
  in	
  writing	
  signed	
  by	
  the	
  chief	
  executive	
  officer	
  of	
  the	
  
Association	
  Member...	
  
	
  
FACT
•

The initial clauses of the CCMCA’s constitution suggest that the
constitution has been developed to ensure there is a procedural
document, and that it instructs the banks how the CCMC is to be
constructed and able to function in order to assist the operation of the
CCMC.

•

As the facility offer, General Standard Terms or the Code of Banking
Practice, or the guarantee provided to the customer when the
agreement is signed makes no mention of the changed circumstance in
relation to the contract put to the customer by the bank.

•

The Constitution allows the CCMCA members to influence all of the
customer protection provided to their individual and small business
customers.

14 November 2014

The impairment of customer loans
Submission 61 - Attachment 2

	
  

29	
  

4.1

Establishment of CCMC
There shall be Code Compliance Monitoring Committee established
pursuant to this clause 4.1 and in accordance with this constitution, with
the powers and obligations set out in the constitution.

	
  
PROBLEM
•

This clause suggests that the CCMC should be established in
accordance with the constitution, which for the period from 2004 until
2013 has been the soul domain of subscribing banks.

•

The constitution has been kept from the subscribing bank customers
that until recently did not have any knowledge about the terms and
conditions it places upon the publically available Banking Code of
Practice.

•

The CCMC drafted and implemented the constitution, however, from its
start was not consistent with the Code of Banking Practice nor was it
established pursuant to the banking contracts.

4.2	
  

Factions	
  
The	
  functions	
  of	
  the	
  CCMC	
  are:	
  
(a) to	
  monitor	
  compliance	
  under	
  the	
  code	
  by	
  Association	
  members,	
  	
  
(b) to	
  investigate	
  and	
  to	
  make	
  a	
  determination	
  on	
  any	
  allegation	
  from	
  
any	
  person	
  that	
  a	
  CCMCA	
  member	
  has	
  breached	
  the	
  code	
  (but	
  the	
  
CCMC	
  must	
  not	
  resolve,	
  or	
  make	
  any	
  determination	
  on,	
  any	
  other	
  
matter),	
  and	
  	
  
(c) to	
  monitor	
  any	
  other	
  aspects	
  of	
  the	
  code	
  that	
  is	
  referred	
  to	
  the	
  CCMC	
  
by	
  the	
  ABA.	
  

4.3	
  

Independence	
  of	
  CCMC	
  
The	
  CCMC	
  Association	
  and	
  each	
  Association	
  Member	
  shall	
  not	
  	
  
(a) except	
  as	
  expressly	
  provided	
  in	
  this	
  Constitution,	
  intervene	
  in	
  the	
  
CCMC’s	
  activities;	
  or	
  	
  
(b) denigrate	
  the	
  CCMC.	
  

FACT
•

These clauses suggest that the CCMC will have the powers as outlined
in the Code of Banking Practice, but this is not correct.
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•

In these clauses, the concept of Code defining the responsibilities of
the banks and the CCMC is replaced with CCMCA Constitution.

•

This is because all Code complying banks have their CEO representing
them on the CCMCA.

PROBLEM
•

The Constitution is seemingly establishing procedural requirements for
the CCMC members.

•

It also reduces the independence of the CCMC as widely promoted by
the ABA and not corrected by the CCMC or subscribing banks.

•

This clause also requires the CCMC to comply with the subscribing
banks that determine the CCMC responsibilities, which can be
changed.

•

The CCMC are agents of the subscribing banks and they operate, not as set
out in the code, but rather as required under the constitution.
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8.1	
  

Consideration	
  of	
  complaint	
  about	
  code	
  breaches	
  
The	
  CMCC	
  must	
  consider	
  any	
  complaint	
  alleging	
  that	
  an	
  Association	
  
Member	
  has	
  breached	
  the	
  code,	
  except	
  that	
  the	
  CCMC	
  must	
  not	
  
consider	
  a	
  complaint:	
  

(a)	
  

	
  to	
  the	
  extent	
  that	
  the	
  complaint	
  relates	
  to	
  an	
  Association	
  Member’s	
  
commercial	
  judgement	
  in	
  decisions	
  about	
  lending	
  or	
  security.	
  
However,	
  the	
  CCMC	
  may	
  consider	
  a	
  complaint	
  alleging	
  a	
  breach	
  of	
  
the	
  code	
  arising	
  from	
  maladministration	
  by	
  the	
  Association	
  Member	
  
in	
  arriving	
  at	
  a	
  commercial	
  judgement...	
  

(b)	
  

	
  if	
  the	
  CCMC	
  is	
  or	
  becomes	
  aware	
  that	
  a	
  complaint	
  	
  
i.

is	
  being	
  or	
  will	
  be	
  heard	
  (whether	
  as	
  standalone	
  matter	
  or	
  as	
  part	
  
of	
  any	
  process	
  or	
  proceeding)	
  by	
  another	
  Forum,	
  and	
  the	
  Forum	
  
may	
  make	
  a	
  final	
  determination	
  as	
  to	
  whether	
  a	
  breach	
  of	
  the	
  code	
  
has	
  occurred.	
  In	
  such	
  a	
  case	
  the	
  CCMC	
  must	
  not	
  consider	
  the	
  
relevant	
  complaint	
  until	
  the	
  relevant	
  Forum	
  has	
  determined	
  or	
  
declined	
  to	
  determine	
  (for	
  whatever	
  reason),	
  whether	
  a	
  breach	
  of	
  
the	
  code	
  has	
  occurred...	
  

ii.

was	
  heard	
  (whether	
  as	
  a	
  standalone	
  matter	
  or	
  as	
  part	
  of	
  any	
  
process	
  or	
  proceeding)	
  by	
  another	
  Forum,	
  and	
  the	
  Forum	
  has	
  
determined	
  whether	
  a	
  breach	
  of	
  the	
  Code	
  has	
  occurred...	
  

(c)	
  

	
  if	
  the	
  CCMC	
  thinks	
  there	
  is	
  a	
  more	
  appropriate	
  Forum	
  to	
  deal	
  with	
  
the	
  complaint.	
  Without	
  limiting	
  this	
  exception,	
  CCMC	
  many	
  form	
  the	
  
view	
  that	
  there	
  is	
  a	
  more	
  appropriate	
  Forum	
  to	
  deal	
  with	
  the	
  
complaint	
  where	
  the	
  complaint	
  alleges	
  in	
  whole	
  or	
  in	
  part	
  that	
  an	
  
Association	
  Member	
  has	
  breached	
  any	
  legislative	
  provision.	
  

(d)	
  

	
  which	
  the	
  CCMC	
  has	
  referred	
  to	
  the	
  Association	
  Member	
  concerned,	
  
unless	
  
i.

the	
  Association	
  Member	
  has	
  responded	
  to	
  the	
  complaint,	
  or	
  	
  

ii.

45	
  days	
  has	
  lapsed,	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  whichever	
  is	
  the	
  earlier.	
  
(e)	
  	
  	
  	
  	
  If	
  the	
  CCMC	
  considers	
  the	
  complaint	
  is	
  frivolous	
  or	
  vexatious,	
  or	
  	
  
(f)	
  	
  	
  	
  	
  	
  If	
  the	
  complaint	
  is	
  based	
  on	
  the	
  same	
  events	
  and	
  facts	
  as	
  a	
  previous	
  	
  
complaint	
  ...	
  	
  
(g)	
  	
  	
  	
  	
  if	
  the	
  events	
  to	
  which	
  the	
  complaint	
  relates	
  occurred...	
  
(h)	
   the	
  complainant	
  was	
  aware	
  of	
  the	
  events	
  to	
  which	
  the	
  complaint	
  
relates,	
  or	
  would	
  have	
  become	
  aware	
  of	
  them	
  if	
  they	
  had	
  used	
  
reasonable	
  diligence,	
  more	
  than	
  one	
  year	
  before	
  the	
  	
  
complainant	
  
first	
  notified	
  the	
  CCMC	
  in	
  writing.	
  
	
  
PROBLEM
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•

This is a significant section of the CCMCA Constitution.

•

Section 8.1 is devoted to identify where the CCMC has no powers to
investigate complaints.

•

The CCMCA, which is made up of the chief executives of subscribing
banks, have limited the circumstances where a complaint can be
investigated.
The CCMC can no longer hear a complaint if:
i.

It is about the commercial judgement of the bank. It does not outline
the standards they use to make commercial judgements. In reality,
they can end a financial agreement at any time. While the clause
goes on to say that a complaint can be made based on
maladministration in relation to the formation of a commercial
judgement, we saw that the contract makes it impossible for a client
to establish maladministration as the bank has written the contract in
such a way that any form of administration is appropriate and the
client has no recall, even if the decision was based on incorrect
information.

ii.

The second point is the most useful for the banks. It prevents the
CCMC from hearing a complaint if it is or could be heard in another
forum. Such a forum is mediation. Therefore, banks can enter into
mediation in order to prevent the CCMC from hearing the complaint.
If mediation is unsuccessful, then the only place the complainant can
challenge the decision is the court. This is expensive, and as seen
previously, the bank does all in its power to ensure that any client
who may complain upon losing a business is charged a maximum
amount of money to limit the funds necessary obtain effective legal
advice. The case would be difficult to win as the client was forced to
sign a contract that ensured the bank was free to do as it wished in
relation to a signatory.

iii.

This clause also gives the CCMC the ability to refuse to hear a
complaint and refer it to another forum, such as a court, which would
provide the subscribing bank an advantage as it has sizeable
financial resources.

iv.

The language of section (d) is convoluted. The CCMC cannot
investigate a complaint made to it by a subscribing bank unless it
has replied to the complaint, or a period of 45 days has lapsed since
the complaint was made to the CCMC. As the bank has a duty to
reply within 20 days, this would extend the period before a complaint
was heard by the CCMC to 65 days. A complainant could be
deemed in default and have property removed within 65 days, thus
making any complaint moot.

v.

This makes the previous clause more powerful, as the complainant
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cannot repeat a complaint if things change in the 65 days between
making the last complaint and having it heard. While new information
may be added to allow a complaint to be heard, there is no definition
of what constitutes vexatious or frivolous. However, a second
complaint on a single issue can be deemed vexatious or frivolous,
and refused.
vi.

This clause covers almost all signatories. There is ample debate that
can be put forward that a complaint could have been foreseen. As a
result, there is almost no complaint that could be heard.

vii.

The final clause applies a one-year limit on complaints. There is no
way the complainant could know this, as this constitution is not
referred to in the Code of Banking Practice and is not published by
the banks.

Conclusion
This paper reveals that the relationship between the subscribing banks and
their customers is unconscionable and unfair.
Having access to all four documents, which includes the constitution, makes it
clear that publications presented by the subscribing banks and their agency
the Australian Bankers’ Association to the media are misleading. Further,
there is evidence that the subscribing banks’ contracts with individuals and
small businesses promote a commitment to investigate all complaints and a
dispute resolution package that does not exist.
Upon reviewing the Bank of America case, reported widely in August 2014,
there is evidence of fraud by banks in the developed world that is becoming
more vigilantly investigated and fiercely prosecuted. Corrupt practices are now
receiving significant penalties. While this has not yet happened in Australia,
this may well be the result of the banking sector being poorly regulated.
This paper notes that the relationship between subscribing banks and
customers has been damaged by the failure of regulators to prosecute banks
that have breached part of the APRA, ASIC and ACCC Acts.
The decision by legislators to allow banks to be self-regulated has no
justification based on the research in this paper.
Yours sincerely,

Archer Field
Research
Tasmanian Small Business Council
Copy: Council of Small Business Organisations of Australia
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Our ref: 170403 BV ABA Part 3

3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 3
This paper relates to the previous correspondence we have sent to the ABA.
In 2015, we received advice from a prominent federal MP regarding enforcing laws
against banks that act dishonestly. The message is set out in Part 1, “Banking in
Australia: Unregulated and Unprotected.”
It seems that ASIC is not the only regulator grappling with misconduct by banks,
which are self regulated. In August 2014, the US Department of Justice announced
that Bank of America was required to pay a $16.65 billion settlement, acknowledging
that it had provided misleading information to customersi1 Whilst the circumstances
that have been referred to ASIC differ, the banks conduct in the US and Australia
has striking similarities; they misled customers.
In the US, Attorney Paul Fishman for the District of New Jersey said that banks
“failure to disclose known risks undermines investor confidence in our financial
institutions.ii In Australia, leading banks have provided contracts to customers without
full disclosure, which misled their clients. Like in the US, Australian banks put
themselves in a position to obtain profits by dishonest acts. These banks have
established practices to ensure customers cannot achieve equity or redress in
borrowing arrangements, denying clients any semblance of natural justice.
The recent Senate Committee Report on the Impairment of Customer Loans
highlighted issues outlined in Banking in Australia. The Report noted shortcomings
and gaps in existing legislation and regulations, which enabled Australian banks to
behave in ways that are “unethical, unreasonable and lack transparency.”iii
The Senate stopped short of finding that there was “widespread or systematic illegal
behaviour.”iv Perhaps, this was because “Banking in Australia: Parts 1 and 2”
highlighted deceitful conduct, but without a public inquiry clients would not be aware

of being deceived. In these circumstances, bank customers could not report any
wrongdoing to courts or/and a Senate Inquiry.
In the US, it took the GFC to reveal the extent of illegal conduct by banks. Bank
Victims understands any claim that it has insufficient evidence to warrant a
regulatory response by the ABA, reveals the need for a wide-ranging public inquiry.
In relation to the information in Part 3, it is important for Mr Steven Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify this
unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
Enc: US Department of Justice, Office of Public Affairs Release “Bank of America to
Pay $16.65 Billion in Historic Department Settlement for Financial Fraud leading up
to and during the Financial Crisis” Released 21 August 2014.

i

Department of Justice, “Bank of America to Pay $16.65 Billion in Historic Justice Department
Settlement for Financial Fraud Leading up to and During the Financial Crisis”, 21 August 2014.
ii
Ibid page 2.
iii
Parliamentary Joint Committee on Corporations and Financial Services in Impairment of Customer
Loans Report, May 2016 page x.
iv
Ibid page ix

Our ref: 170403 ABA BIA Part 4

3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 4
Bank Victims documents have been sent to the ABA that refers to Banking in
Australia: Unregulated and Unprotected. This document explains the damage
banks have caused to individuals, small business and farmers during the
period that Mr Steven Munchenberg has been Chief Executive. Ms Anna
Bligh, as the new Chief Executive, you should learn from this experience.
In 2013, allegations of deceptive conduct went further, being directed to Mr
Greg Medcraft, ASIC Chair. He claimed, amongst other concerns, at a Senate
economics legislative committee last year, that the regulator was stonewalled
in relation to possible rate rigging by the big banks.1
In 2016, it was reported that two banks, ANZ and Westpac - and possibly
NAB –“disadvantaged customers by manipulating the nation’s benchmark
interest rate, the bank bill swap rate”.2
Bank Bill Swap Rates: 2010 - 2012
The Bank Bill Swap Rate (“BBSW”), as you will appreciate, is “used to set the
price of derivatives, such as interest rate swaps, cross-currency swaps and
forward rate agreements, as well as business loans and securities such as
bank bill futures and bonds”.3
On 5 April 2016, ASIC filed an action against Westpac, identifying 16
occasions of alleged rate manipulation between 6 April 2010 and 6 June
2012. “ASIC is understood to have issued a list of 120 people to Westpac as
“people of interest” in the investigation, with about 25 bank employees
interviewed so far”. 4
A “58-page statement of claim details the additional 15 transactions, including
excerpts of recorded phone calls between bank staff”.5 At about the same
time, ANZ “stockpiled more than $19 billion of bonds as part of its plan to rig
the benchmark bank bill swap rate, the corporate regulators has alleged”.6 A
senior ANZ trader “has been recorded demanding his colleagues have the
1

BBSW rate set ‘as high as f.kin’ possible’. ANZ rejected the allegations and
has said it will vigorously defend itself”. 7
ASIC alleged “Westpac, and ANZ in a separate case, influenced the bank bill
swap rate (BBSW) to favour their trading books”.8 Banking sources speculate
that NAB may be the current focus of inquiries “raising the possibility it could
become the third of the big four banks to face legal action by the regulator”.9
The government’s case, based on arguments of unconscionable conduct and
market manipulation, “allege traders realised that by virtue of their size, they
could influence the supply and demand of bills during the five-minute trading
window when the rate was set”.10 Court documents “suggest the traders who
engaged in this behaviour knew it had detrimental consequences for bank
customers”.11
“Central to understanding the actions of the traders are the exposures of the
banks at any given bank bill rate setting”12. The exposures (up to $14 billion)
meant banks could “gain or lose about one hundredth of 1 per cent for every
move in the BBSW”.13 “Tweaking rates potentially make millions of dollars in
profits for traders”.14
Banks moving BBSW in their favour
The documents suggest traders’ work with bank treasury staff to “gain access
to stock with the intention of adjusting bill rates in their favour”.15 Greg
Medcraft, ASIC Chair, said the rate indirectly “flows through to customers
because it is the source of institutions’ capital funding”.16
It should be “acknowledged that the alleged incidences occurred in a highly
specialised market - where only a handful of traders grasp the technicalities of
short-term rate contracts and dynamics of the market”.17 In conversations that
“the corporate watchdog claims illustrate how traders at various desks worked
to allegedly move the BBSW in their favour”18, ANZ’s traders “joked about
being ‘good blokes’ and how ‘legit’ the Australia financial system” is.19
Banks, and bank staff, know this rate is a key part of the financial market
infrastructure that they are entrusted to manage. Their conduct, if it is found
they “rigged the rate,” would be “a violation of market integrity and they should
be held to account”.20
“This is not just screwing around with daily interest rates it distorts lending and
borrowing costs for households and businesses”.21
This case is about banks failing in their duties to the Australian public and to
the market, rather than trying to screw their customers. 22 They would leave
an already corrupted market open to further abuse.
“We have made a number of complaints over the last 18 months to the
Australian Financial Market Association about blatant manipulation by a small
number of banks. Having a derivative contract link to BBSW is only likely to
exacerbate the problem,” Mr Roden said.23
Shortcomings in self-regulation
The Labor leader, Bill Shorten, points to the alleged misconduct as justifying
the opposition’s call for a royal commission into the banking sector. He
described “traders at the centre of these allegations as a ‘group of
2

cowboys’”24. He said the regulators case into rate-rigging shows “there is a
real and fundamental problem in our banking system”.25
Shadow Treasurer, Chris Bowen said whether this is illegal or not, a royal
commission, property constituted, would enable the Australian people to have
full transparency when it comes to these allegations. It would ensure the
BBSW and other scandals “get proper scrutiny through a process of a royal
commissioner looking at this, with all the powers a royal commissioner brings
to this very important matter”.26
“Mums and dads, investors, and business people around the country depend
on honesty when it comes to interest rates being set through this
mechanism”.27
Banks prosecuting banks
The London Interbank Rate and Bank Bill Swap Rate are benchmark interest
rates used to price billions of dollars of bonds and loans. In Britain, “the Libor
rate has triggered a global investigation after evidence emerged that it was
manipulated”.28
In Australia, ASIC was seeking penalties against ANZ if it contravened the
Corporation Act. We understand ASIC wants ANZ to set up a compliance plan
so this does not happen again.29 Bank Victims also understands that ASIC
seeks declarations that Westpac contravened the Australian Securities and
Investments Commission Act 2001 (Cth) and the Corporation Act 2001
(Cth).30
Self- regulated banks may argue that investigations into events of 2010-2012
are their responsibility. However, the ABA or the banks prosecuting other
banks is unrealistic. Banking in Australia: Unregulated and Unprotected
research suggests lack of regulation allowed banks to cause the problems
that allowed the BBSW to be manipulated.
In relation to the information in Part 4, it is important for Mr Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify
this unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
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Our ref: 170403 ABA BIA Part 5

3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 5
Banking in Australia: Unregulated and Unprotected refers to banking practices in
Australia that should never have been allowed by regulators.
This paper refers to federal regulators being negligent as the practices of the ABA
and subscribing banks may have been corrupt. There is evidence senior executives
of banks generated profits unlawfully. This is a serious allegation and Bank Victims
believes the ABA should work with federal regulators to determine whether the facts
set out in Banking in Australia are correct.
In 2004, the Code of Banking Practice was amended1and banks agreed that they
would investigate all complaints. The banks agreed that if they didn’t, they would pay
the Code Compliance Monitoring Committee (CMCC) to name the bank publicly.
However, with the 2004 Code, bank CEO’s introduced a further document that was
not accessible to customers until late 2014 with the publication of The Impairment of
Customer Loans Submission 61– the Code Compliance Monitoring Committee
Association’s Constitution (the Constitution).2
2004 Code v. 2004 Constitution of CCMC
While the Code required banks to investigate all complaints, the Constitution could
void the CCMC’s rights. As a result, 17 million customers lost rights to have bank
disputes resolved inexpensively. There were several ways banks used the
Constitution to void customers’ rights.
The Constitution, in clause 2.1, defines Forum, which includes mediation, the
Financial Ombudsman and other dispute resolution bodies. However, clause 8.1 of

the Constitution states that the CCMC must not consider a complaint … if the CCMC
is or becomes aware the complaint is or will be heard in another Forum (et).
This provided banks with a number of opportunities to ensure that the CCMC would
not investigate breaches of the Code or name banks that breached the contract.
ASIC’s Publication - “Financial Tips and Safety Checks”
The Constitution has been in place since 2004. In 2007 ASIC released their
publication “financial tips and safety checks”. It directed bank customers to the
Financial Ombudsman if they had a complaint about a bank breaching the Code.
ASIC’s publication states:3
“The 2004 Code applies to both individuals and small business customers of
subscribing banks…
[It] gives customers of subscribing banks important legal rights [within] a
numbers of areas… [This] included:


Disclosure of fees and charges and other terms and conditions



Complaints handling

The 2004 Code gives loan guarantors important disclosure and other rights…
there is a general commitment to act fairly and reasonably towards customers
and guarantors in a consistent and ethical manner….
Who should I contact if I think my bank has breached the Code?
If you have a complaint that your bank has breached the Code you should first
discuss the matter with your bank…If your complaint is not immediately
resolved by the internal complaint service, the [Financial Ombudsman
Service] may be able to help…
A Code Compliance Monitoring Committee (CCMC) has been set up to
investigate possible breaches of the Code. Anyone can refer a possible
breach of the Code to this committee…
The CCMC is an independent panel …
If you believe the breach of the Code is serious and/or may involve many
bank customers apart from yourself, you may wish to make a complaint to
ASIC.”
Conclusion
Following self-regulation in 2001 and the introduction of the Constitution in 2004,
banks could promote the use of mediation or the Financial Ombudsman Service to
resolve disputes. This allowed banks to avoid having the CCMC to use its powers,
whereby banks could be named for breaching their loan contracts. It is difficult to

understand how the regulators to allowed this arrangement to remain in place for a
decade.
A large number of banking inquiries have been undertaken by the Parliament and
the Senate due to an apparent conflict of interest between banks and regulators. In
the absence of a public inquiry, it would be difficult to determine whether the banks
misled the government and its regulators, as well as 17 million home owners with
mortgages, small businesses and farmers that potentially suffered damages due to
subscribing bank’s unfair contracts.
In relation to the information in Part 5, it is important for Mr Munchenberg to brief you
on actions taken by the ABA during his period of leadership to rectify this unfair and
unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au

CODE OF
BANKING PRACTICE

STANDARDS
SMALL

BUSINESS

BEHAVIOUR
PROTECTION

CUSTOMER

A U S T R A L I A N B A N K E R S ’ A S S O C I AT I O N
CODE OF BANKING PRACTICE

“ W E W I L L C O N T I N U O U S LY
W O R K T O WA R D S I M P R O V I N G
T H E S TA N D A R D S O F
P R A C T I C E A N D S E RV I C E I N
THE BANKING INDUSTRY”

PART A: INTRODUCTION
1
Introduction

CONTENTS

PART B: OUR KEY COMMITMENTS AND
GENERAL OBLIGATIONS
2
Our key commitments to you
3
Compliance with laws
4
Retention of your rights
5
Review of this Code
6
Elderly customers and
customers with a disability
7
Staff training and competency
8
Promotion of this Code
9
Availability of copies of this Code

5
5
5
5

PART C:
10
11
12
13
14

DISCLOSURES
Terms and conditions
Copies of documents
Cost of credit
Operation of accounts
Account suitability

6
6
7
7
8
8

PART D:
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

PRINCIPLES OF CONDUCT
Pre-contractual conduct
Opening of accounts
Account combination
Changes to terms and conditions
Direct debits
Chargebacks
Foreign exchange services
Privacy and confidentiality
Payment instruments
Statements of account
Provision of credit
Joint debtors
Joint accounts and subsidiary cards
Guarantees
Debt collection
Advertising
Closure of accounts in credit
Branch closure protocol
Electronic communications

PART E: RESOLUTION OF DISPUTES,
MONITORING AND SANCTIONS
34
Monitoring and sanctions
35
Internal dispute resolution
36
External dispute resolution
37
Availability of information about dispute
resolution processes
38
Family law proceedings
Publication History: First published by the Australian Bankers’ Association in
August 2003. Subsequent amendments published in May 2004. For details of these
amendments see www.bankers.asn.au under “Code of Banking Practice”.
This version of the Code of Banking Practice includes these amendments.

2
2

PART F: APPLICATION AND DEFINITIONS
39
Application and transitional provisions
40
Definitions

4
4
4
4
4

10
10
10
10
10
11
11
11
11
11
12
12
12
12
13
15
16
16
16
16

18
18
19
19
19
20
22
22
23

PA RT A :

INTRODUCTION

1

Introduction

1.1

This Code is a voluntary code of conduct which
sets standards of good banking practice for us to
follow when dealing with persons who are, or who
may become, our individual and small business
customers and their guarantors.
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2

Our key commitments to you

3

Compliance with laws

2.1

We will:
(a) continuously work towards improving the
standards of practice and service in the banking
industry;
(b) promote better informed decisions about our
banking services:
(i) by providing effective disclosure of
information;
(ii) by explaining to you, when asked, the
contents of brochures and other written
information about banking services; and
(iii) if you ask us for advice on banking
services:
(A) by providing that advice through our
staff authorised to give such advice;
(B) by referring you to appropriate
external sources of advice; or
(C) by recommending that you seek
advice from someone such as your
legal or financial adviser;
(c) provide general information about the rights and
obligations that arise out of the banker and
customer relationship in relation to banking
services;
(d) provide information to you in plain language;
and
(e) monitor external developments relating to
banking codes of practice, legislative changes
and related issues.

3.1

We will comply with all relevant laws relating to
banking services, including those concerning:
(a) consumer credit products;
(b) other financial products and services;
(c) privacy; and
(d) discrimination.

3.2

If this Code imposes an obligation on us,
in addition to obligations applying under a relevant
law, we will also comply with this Code except
where doing so would lead to a breach of a law (for
example, a privacy law).

4

Retention of your rights

2.2

We will act fairly and reasonably towards you in a
consistent and ethical manner. In doing so we will
consider your conduct, our conduct and the contract
between us.

2.3

In meeting our key commitments to you, we will
have regard to our prudential obligations.

4
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In addition to your rights under this Code, you
retain any rights you may have under Federal laws,
especially the Trade Practices Act 1974, the
Australian Securities and Investments Commission
Act 2001 and Chapter 7 of the Corporations Act
2001, and under State and Territory laws, especially
the Uniform Consumer Credit Code and Fair
Trading Acts.

5

Review of this Code

5.1

We will require the ABA to commission an
independent and transparent review of this Code
every 3 years or sooner if appropriate, with the
review to be conducted in consultation with:
(a) banks which adopt this Code;
(b) consumer organisations;
(c) other interested industry associations;
(d) relevant regulatory bodies; and
(e) other interested stakeholders.

5.2

We will participate in any such review and
co-operate with the person conducting it.

PA RT

5.3

5.4

6

B:

KEY

COMMITMENTS AND

We will require the ABA to establish, and we will
support, a forum (including consumer, small
business and banking industry representatives) for
the exchange of views on:
(a) banking issues; and
(b) the effectiveness of this Code.
We will also require the ABA to ensure that these
views are taken into account in the next review of
this Code.
We will require the ABA to promptly publish on its
website:
(a) the recommendations and report arising from
a review of this Code (and to make them
available to the public in hard copy on request);
(b) reasons why any such recommendation has not
been accepted; and
(c) quarterly progress reports on the
implementation of those recommendations
which have been accepted, until the
implementation process is complete.

Elderly customers and customers
with a disability
We recognise the needs of elderly customers and
customers with a disability to have access to
transaction services, so we will take reasonable
measures to enhance their access to those services.

GENERAL

7

O B L I G AT I O N S

Staff training and competency
We will ensure our staff (and our authorised
representatives) will be trained so that they:
(a) can competently and efficiently discharge their
functions and provide the banking services
they are authorised to provide; and
(b) have an adequate knowledge of the provisions
of this Code.

8

Promotion of this Code
We will require the ABA to:
(a) promote this Code; and
(b) clearly make public:
(i) which banks subscribe to this Code; and
(ii) how you can get a copy of this Code.

9

Availability of copies of this Code
We will:
(a) display, at our branches, a copy of this Code;
(b) make this Code available on request;
(c) display this Code on our website; and
(d) send this Code to you by electronic
communication or mail on request.

TERMS AND
CONDITIONS
5
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10

Terms and conditions

10.1

We will expeditiously provide to you, or any person,
on request:
(a) the terms and conditions of any ongoing
banking service we currently offer;
(b) full particulars of standard fees and charges
that are, or may become, payable for any
banking service we currently offer; and
(c) particulars of the interest rates applicable to any
banking service we currently offer.

10.2

6

The terms and conditions of our banking services
will:
(a) be distinguishable from marketing or
promotional material;
(b) be in English and any other language we
consider to be appropriate;
(c) be consistent with this Code;
(d) be provided at the time of or before the contract
for an ongoing banking service is made except
where it is impracticable to do so, in which case
they will be provided as soon as practicable
afterwards; and
(e) draw attention to the availability of the general
descriptive information referred to in clauses
13.1 and 13.2 if it is relevant and will
specifically mention the availability of
information about:
(i) account opening procedures;
(ii) our obligations regarding the
confidentiality of your information;
(iii) complaint handling procedures;
(iv) bank cheques;
(v) the advisability of you informing us
promptly when you are in financial
difficulty; and
(vi) the advisability of you reading the terms
and conditions applying to the relevant
banking service.
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10.3

Any written terms and conditions will include a
statement to the effect that the relevant provisions of
this Code apply to the banking service but need not
set out those provisions.

10.4

We will include (where relevant) the following in or
with our terms and conditions applying to a
banking service:
(a) the standard fees and charges that then apply;
(b) the method by which interest, if any, is
calculated and the frequency with which it will
be credited or debited;
(c) the manner in which you will be notified of
changes to:
(i) the terms and conditions;
(ii) fees and charges; and
(iii) interest rates;
(d) if appropriate, the fact that more than one
interest rate may apply;
(e) any minimum balance requirement or restriction
on depositing money in, or withdrawing money
from, an account;
(f) for term deposits:
(i) how we will pay interest and repay the
principal;
(ii) how funds may be dealt with at maturity;
and
(iii) details of any fee or charge or change in
an interest rate resulting from a
withdrawal in advance of maturity;
(g) in respect of a loan to you which is not
regulated by the Uniform Consumer Credit
Code, the repayment details;
(h) subject to clause 24, the frequency with which
statements of account will be provided;
(i) a statement that information on current interest
rates and standard fees and charges is
available on request;

PA RT
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DISCLOSURES

(j) how we will process the cancellation of a direct
debit request relevant to a banking service, in
accordance with clause 19 of this Code; and
(k) how you or we may alter or stop another
payment service.
10.5

We will include in or with the terms and
conditions for our credit cards:
(a) general information on chargeback rights;
(b) a prominent statement of the time frames within
which you should report a disputed transaction
(so that we may reasonably ask for a chargeback
where such a right exists) and a note to the
effect that, where the Electronic Funds Transfer
Code of Conduct applies, there may be no such
time frames in certain circumstances; and
(c) a warning that the ability to dispute a
transaction may be lost if it is not reported
within the time frames we specify or describe.

11

Copies of documents

11.1

If you request a copy of a document, you may
have rights in respect of that request under the
Uniform Consumer Credit Code or Chapter 7 of
the Corporations Act 2001, which are greater than
those which apply under this Code. We will comply
with that law when it applies. Otherwise this clause
11 applies.

11.2

11.3

We will, subject to clauses 11.4 and 11.5, provide
you with a copy of a document:
(a) within 14 days, if the original came into
existence 1 year or less before the request
is given;
(b) within 30 days, if the original came into
existence more than 1 year but less than
7 years before the request is given; and
(c) otherwise within a reasonable time.

11.4

We do not have to give you a copy of a notice which
requires you to take action if we receive the request
more than 2 years after discharge or termination of
the original contract to which the notice is related.

11.5

We do not have to give you another copy of a
statement of account within 3 months after we have
given you a copy of the same statement of account.

11.6

A copy of a document provided to you under this
Code may be in the form of a computer-generated
facsimile containing the same information as the
original or in any other form as mutually agreed.

11.7

We may charge you a reasonable fee for providing
you with a copy of a document under this Code.

12

Cost of credit
We will make available to you, a potential customer
or an appropriate external agency the interest rates
and standard fees and charges applicable to a
banking service that is a credit service offered by
us, for use in the preparation of a comparison rate.

At your request, we will give you a copy of any of
the following documents we have relating to a
banking service you have, or had, with us:
(a) a contract (including terms and conditions,
standard fees and charges and interest rates);
(b) any mortgage or other security document;
(c) a statement of account; and
(d) a notice previously given to you relevant to us
exercising our rights.
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13

Operation of accounts

13.1

We will provide to you or a potential customer,
upon request, general descriptive information
concerning our banking services, including where
appropriate:
(a) account opening procedures;
(b) our obligations regarding the confidentiality of
your information;
(c) complaint handling procedures;
(d) bank cheques;
(e) the advisability of you informing us promptly
when you are in financial difficulty; and
(f) the advisability of you reading the terms and
conditions applying to the relevant banking
service.

13.2

When you open an account with cheque access, and
on request, we will provide you with general
descriptive information on:
(a) the time generally taken for clearing a cheque
and how a cheque may be specially cleared;
(b) the effect of crossing a cheque, the meaning of
“not negotiable” and “account payee only” and
the significance of deleting “or bearer” when
any of these expressions appear on a cheque;
(c) how and when a cheque may be stopped;
(d) how a cheque may be made out so as to reduce
the risk of unauthorised alteration; and
(e) the dishonour of cheques, including post-dated
and stale cheques.

8
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Account suitability
If you tell us that you are a low income earner or a
disadvantaged person (regardless of whether you are
an existing or prospective customer but not if you
are a small business), we will provide you with
details of accounts which may be suitable to your
needs. We will also do this if you ask for this
information or if, in the course of dealing personally
with you, we become aware that you are in receipt
of Centrelink or like benefits.
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15

Pre-contractual conduct

18

Changes to terms and conditions

15.1

We will disclose to you the existence of any
application fee or charge and whether the fee or
charge is refundable if your application is rejected
or not pursued. This will be done before you are
liable to pay any such fee or charge.

18.1

15.2

Where we charge you for the provision of a
bank cheque, an inter-bank transfer or like service,
we will disclose the fee or charge to you when
the service is provided or at any other time on
request except where the relevant banking service
is regulated by Chapter 7 of the Corporations
Act 2001.

16

Opening of accounts

16.1

We will provide to you or a potential customer upon
request, general descriptive information (which may
consist of or include material made available by a
government) about:
(a) the identification requirements of the Financial
Transaction Reports Act 1988; and
(b) the options available to you or a potential
customer under tax file number legislation.

When, in relation to a banking service, we
intend to:
(a) introduce a fee or charge (other than a
government charge referred to in clause 18.2);
(b) vary the minimum balance to which an account
keeping fee applies;
(c) vary the method by which interest is calculated;
(d) vary the balance ranges within which interest
rates apply to a deposit account; or
(e) vary the frequency with which interest is
debited or credited,
we will provide written notice of the introduction or
variation to you at least 30 days before the change
takes effect except that such notice is not required
where you cannot reasonably be located or you have
engaged in the transaction or procured the service
anonymously.

18.2

We will notify you of the introduction or variation
of a government charge payable directly or indirectly
by you by advertisement in the national media or
local media or in writing to you, unless the introduction
or variation is publicised by a government,
government agency or representative body.

18.3

We will notify you of other variations to the
terms and conditions (including a variation of
standard fees and charges or of an interest rate)
in relation to a banking service by advertisement
in the national media or local media or in writing
to you, no later than the day on which the variation
takes effect, except where the interest rate is linked
to money market rates or some other external
reference rate, changes to which we cannot notify
you of in advance.

18.4

Clauses 18.1 to 18.3 do not apply to a banking
service regulated by:
(a) the Uniform Consumer Credit Code; or
(b) Chapter 7 of the Corporations Act 2001 so
far as the relevant change is a change to fees
and charges.
This is because these laws have their own notice
requirements.

16.2

When you already have an account with us
and we open a new account for you, we will state
in writing:
(a) whether the new account may be combined
with the existing account; and
(b) what the consequences are if the accounts
are combined.

17

Account combination

17.1

We will inform you promptly after exercising our
right to combine your accounts.
In exercising a right to combine accounts, we
will comply with any applicable requirements of
the Code of Operation for Centrelink Direct
Credit Payments.

17.2

1 0
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Direct debits

21.2

19.1

We will take and promptly process your:
(a) instruction to cancel a direct debit request
relevant to a banking service we provide to
you; and
(b) complaint that a direct debit was unauthorised
or otherwise irregular,
and will not direct or suggest that you should first
raise any such request or complaint directly with the
debit user (but we may suggest that you also
contact the debit user).

Prior to granting a foreign currency loan in
Australia, we will provide to you a general warning
in writing of the risks arising from exchange rate
movements and will inform you of the availability
of mechanisms, if they exist, for limiting such risks.

22

Privacy and confidentiality

19.2

Clause 19.1 does not apply to a payment service
relating to a credit card account (see clause 20).

20

Chargebacks
We will, in relation to a credit card transaction:
(a) claim a chargeback right where one exists and
you have disputed the transaction with us within
the required time frame;
(b) claim the chargeback for the most appropriate
reason;
(c) not accept a refusal of a chargeback by a
merchant’s financial institution unless it is
consistent with the relevant card scheme rules;
and
(d) include general information about chargebacks
with credit card statements at least once every
12 months.

21

Foreign exchange services

21.1

In providing a foreign exchange service, other than
by credit or debit card or travellers’ cheque, we will
provide to you:
(a) details of the exchange rate and commission
charges that will apply or, if these are not
known at the time, details of the basis on which
the transaction will be completed if they are
known to us; and
(b) an indication of when money sent overseas on
your instructions would normally arrive at the
overseas destination.

We acknowledge that, in addition to our duties
under the Privacy Act 1988, we have a general duty
of confidentiality towards you, except in the
following circumstances:
(a) where disclosure is compelled by law; or
(b) where there is a duty to the public to disclose;
or
(c) where our interests require disclosure; or
(d) where disclosure is made with your express or
implied consent.

23

Payment instruments

23.1

We will inform you of the advisability of
safeguarding payment instruments such as credit
and debit cards, cheques and passbooks.

23.2

We may require you to notify us, as soon as
possible, of the loss, theft or misuse of your
payment instruments.

23.3

We will inform you of:
(a) the consequences arising from your failure to
comply with any requirement referred to in
clause 23.2 that we impose on you; and
(b) the means by which you can notify us of
the loss, theft or misuse of your payment
instruments.
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Statements of account

25

Provision of credit

24.1

We will give you a statement of all transactions
relating to your deposit account since the last
statement at least every 6 months unless:
(a) the deposit account is a passbook account; or
(b) it has been agreed that:
(i) some other method will be used to record
the transactions; or
(ii) a statement need not be provided; or
(c) no amount has been debited or credited to the
account during the statement period (other than
debits for government charges, or duties, on
receipts or withdrawals); or
(d) we are unable, after taking reasonable steps, to
locate you.

25.1

Before we offer or give you a credit facility (or
increase an existing credit facility), we will exercise
the care and skill of a diligent and prudent banker in
selecting and applying our credit assessment
methods and in forming our opinion about your
ability to repay it.

25.2

With your agreement, we will try to help you
overcome your financial difficulties with any credit
facility you have with us. We could, for example,
work with you to develop a repayment plan. If, at
the time, the hardship variation provisions of the
Uniform Consumer Credit Code could apply to
your circumstances, we will inform you about them.

26

Joint debtors

24.2

You may ask for more frequent statements of
account on a deposit account.

26.1

24.3

Even if you are in default, we will give you a
statement on a loan account if it is practicable for us
to do so. However, if it is not practicable (for
example, because automatic statement generation is
not available on defaulted accounts) we will inform
you about the availability of statements, and the
method of requesting them, and we will provide you
with statements on request, in a timely manner.

We will not accept you as a co-debtor under a credit
facility where it is clear, on the facts known to us,
that you will not receive any direct benefit under
the facility.

26.2

We will, before signing you up as a co-debtor, take
all reasonable steps to ensure that you understand
that you may be liable for the full amount of the
debt and what your rights are under clause 26.3.

26.3

If you are jointly and severally liable under a credit
facility, we will allow you to terminate your liability
in respect of future advances or financial
accommodation on giving us written notice. This
right only applies where we can terminate any
obligation we have to provide further credit to any
other debtor under the same credit facility.

27

Joint accounts and subsidiary cards

27.1

If you are opening a joint account, we will provide
you with general descriptive information on:
(a) how funds may be withdrawn from the joint
account, having regard to the instructions given
by you;
(b) the manner in which such instructions can be
varied; and
(c) your potential liability for debts incurred on the
joint account.

24.4

1 2

If you are a small business, or an individual, whose
loan or other credit account is not regulated by the
Uniform Consumer Credit Code, we will give you
a statement of transactions on your account in
accordance with the Uniform Consumer
Credit Code:
(a) if that Code would have applied to the provision
of credit to you had you been an individual and
acquired the credit wholly or predominantly for
personal, domestic or household purposes; and
(b) unless the nature of the banking service is such
that it would be impractical to apply the
Uniform Consumer Credit Code provisions to
the facility.
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27.2

When accepting your instructions to issue a
subsidiary credit or debit card, we will:
(a) provide general descriptive information to you,
as the primary cardholder, on your potential
liability for debts incurred by the subsidiary
cardholder using the card; and
(b) inform you, as the primary cardholder, of the
means by which a subsidiary card may be
cancelled or stopped and the fact that this may
not be effective until the subsidiary card is
surrendered or you have taken all reasonable
steps to have the card returned to us.

27.3

If you are a primary cardholder, you will not be
liable for the continuing use of a subsidiary card
from the later of:
(a) the date you request us (as the issuing bank) to
cancel the subsidiary card; and
(b) when you have taken all reasonable steps to
have the subsidiary card returned to us.

28

Guarantees

28.1

This clause 28 applies to every guarantee and
indemnity obtained from you (where you are an
individual at the time the guarantee and indemnity
is taken) for the purpose of securing any financial
accommodation or facility provided by us to
another individual or a small business (called a
“Guarantee”), except as provided in clauses 28.15
and 28.16.

28.2

We may only accept a Guarantee if your liability:
(a) is limited to, or is in respect of, a specific
amount plus other liabilities (such as interest
and recovery costs) that are described in the
Guarantee; or
(b) is limited to the value of a specified security at
the time of recovery.

28.3

A Guarantee must include a statement to the effect
that the relevant provisions of this Code apply to the
Guarantee but need not set out those provisions.

28.4

We will do the following things before we take a
Guarantee from you:
(a) we will give you a prominent notice that:
(i) you should seek independent legal and
financial advice on the effect of the
Guarantee;

(ii) you can refuse to enter into the Guarantee;
(iii) there are financial risks involved;
(iv) you have a right to limit your liability in
accordance with this Code and as allowed
by law; and
(v) you can request information about the
transaction or facility to be guaranteed
(“Facility”) (including any facility with
us to be refinanced by the Facility);
(b) from 1 June 2004 we will tell you:
(i) about any notice of demand made by
us on the debtor, and any dishonour on
any facility the debtor has (or has had)
with us, which has occurred within 12
months before we tell you this, and from
1 June 2005 within 2 years before we tell
you this;
(ii) if there has been an excess or overdrawing
of $100 or more on any facility the debtor
has (or has had) with us which has
occurred within 6 months before we tell
you this, and from 1 February 2005 we
will give you a list showing the extent of
each of those excesses or overdrawings;
(c) we will tell you if any existing facility we have
given the debtor will be cancelled, or if the
Facility will not be provided, if the Guarantee
is not provided;
(d) we will provide you with a copy of:
(i) any related credit contract together with
a list of any related security contracts
which will include a description of the
type of each related security contract
and of the property subject to, or proposed
to be subject to, the security contract
to the extent to which that property is
ascertainable and we will also give you a
copy of any related security contract that
you request;
(ii) the final letter of offer provided to the
debtor by us together with details of any
conditions in an earlier version of that
letter of offer that were satisfied before
the final letter of offer was issued;
(iii) any related credit report from a credit
reporting agency;
(iv) any current credit-related insurance
contract in our possession;
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(v)

any financial accounts or statement of
financial position given to us by the
debtor for the purposes of the Facility
within 2 years prior to the day we provide
you with this information;
(vi) the latest statement of account relating to
the Facility (and any other statement of
account for a period during which a notice
of demand was made by us, or a
dishonour occurred, in relation to which
we are required to give you information
under clause 28.4(b)(i)); and
(vii) any unsatisfied notice of demand made by
us on the debtor in relation to the Facility
where the notice was given within 2 years
prior to the day we provide you with this
information; and
(e) we will give you other information we have
about the Facility (including any facility with
us to be refinanced by the Facility) that you
reasonably request but we do not have to give
you our own internal opinions.
28.5

28.6

1 4

We will not ask you to sign a Guarantee, or accept
it, unless we have:
(a) provided you with the information described in
clause 28.4 to the extent that that information is
required by this Code to be given to you; and
(b) allowed you until the next day to consider that
information.
We do not have to allow you the period referred to
in clause 28.5(b) if you have obtained independent
legal advice after having received the information
required by clause 28.4.
We will:
(a) not give the Guarantee to the debtor, or to
someone acting on behalf of the debtor, to
arrange the signing (except a legal practitioner or
financial adviser who is working for you); and
(b) ensure that you sign the Guarantee in the
absence of the debtor where we attend the
signing of the Guarantee.
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28.7

We will also provide you, on request, with additional
copies of any information described in clause 28.4(d)
that we have given you and will do so:
(a) within 14 days, if the original came into
existence 1 year or less before the request is
given; or
(b) within 30 days, if the original came into
existence more than 1 year before the request
is given,
except we do not need to do so if we have given
the requested information within 3 months prior to
the request.

28.8

We will ensure that a warning notice (substantially
in the form required by section 50 of the Uniform
Consumer Credit Code, and detailed in Form 4 of
the Uniform Consumer Credit Code Regulations and
which is consistent with this Code) appears directly
above the place where you sign.

28.9 You may, by written notice to us, limit the amount
or nature of the liabilities guaranteed under the
Guarantee, except that we do not have to accept
such a limit if:
(a) it is below the debtor’s liability under the relevant
credit contract at the time plus any interest or
fees and charges which may be subsequently
incurred in respect of that liability; or
(b) we are obliged to make further advances or
would be unable to secure the present value
of an asset which is security for the loan
(for example, a house under construction).
28.10 You may, at any time, extinguish your liability to us
under a Guarantee by paying us the then
outstanding liability of the debtor (including any
future or contingent liability) or any lesser amount
to which your liability is limited by the terms of the
Guarantee or by making other arrangements
satisfactory to us for the release of the Guarantee.
28.11 You can, by written notice to us:
(a) withdraw from the Guarantee at any time
before the credit is first provided under the
relevant credit contract; or
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(b) withdraw after credit is first provided, if the
credit contract differs in a material respect from
the proposed credit contract given to you before
the Guarantee was signed,
but only to the extent the Guarantee guarantees
obligations under the credit contract.
28.12 A third party mortgage will be unenforceable in
relation to a future credit contract or future
Guarantee unless we have:
(a) given the mortgagor a copy of the contract
document of the future credit contract or future
Guarantee; and
(b) subsequently obtained the mortgagor’s written
acceptance of the extension of the third party
mortgage.
28.13 A Guarantee given by you will be unenforceable in
relation to a future credit contract unless we have:
(a) given you a copy of the contract document of
the future credit contract; and
(b) subsequently obtained your written acceptance
of the extension of the Guarantee,
except to the extent the future credit contract
(together with all other existing credit contracts
secured by that Guarantee), is within a limit
previously agreed in writing by you and we have
included in the notice we give you under clause
28.4(a) a prominent statement that the Guarantee
can cover a future credit contract in this way.
28.14 We will not, under a Guarantee, enforce a
judgment against you unless:
(a) we have obtained judgment against the principal
debtor for payment of the guaranteed liability
which has been unsatisfied for 30 days after we
have made written demand for payment of the
judgment debt; or
(b) we have made reasonable attempts to locate the
debtor without success; or
(c) the debtor is insolvent,
but these rules in clause 28.14 do not apply where
the principal debtor is a small business.

28.15 Where you are a commercial asset financing
guarantor or sole director guarantor clauses 28.4(b)
to (e) (inclusive), 28.5, 28.6 and 28.7 do not apply.
28.16 If you are a director guarantor clauses 28.4(d) and
28.5 apply as follows:
(a) we will tell you that:
(i) you have the right to receive the
documents described in clause 28.4(d);
and
(ii) those documents contain important
information that may affect your decision
to give a Guarantee;
(b) you may choose not to receive some or all of
the documents described in clause 28.4(d);
(c) we will tell you how you can make these
choices;
(d) we will provide you with a copy of any
document described in clause 28.4(d) that you
have requested;
(e) you can tell us that you do not wish to have the
benefit of the period referred to in clause
28.5(b); and
(f) apart from telling you the things set out in
clauses 28.16(a)(i) and (ii), 28.16(b) and
28.16(c) and as required under other provisions
of this Code, we will not attempt to influence
your choices under clauses 28.16(b) and
28.16(e).

29

Debt collection
We and our collection agents will comply with the
Australian Competition and Consumer
Commission’s guideline "Debt Collection and the
Trade Practices Act" dated June 1999 when
collecting amounts due to us, and we will ensure
that our representatives do likewise.
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30

Advertising

30.1

We will ensure that our advertising and promotional
literature drawing attention to a banking service is
not deceptive or misleading.

30.2

In any advertising in the print-media and any
promotional literature that draws attention to a
banking service and includes a reference to an
interest rate, we will also indicate whether other fees
and charges will apply and that full details of the
relevant terms and conditions are available on request.

31

(ii)

Closure of accounts in credit
Subject to the terms and conditions of any relevant
banking service and any related security, we:
(a) will, at your request, close an account of yours
that is in credit;
(b) may close an account of yours that is in credit
by giving you notice that is reasonable in all the
relevant circumstances and paying you the
amount of the credit balance; and
(c) may charge you an amount that is our
reasonable estimate of the costs of closure.

32

Branch closure protocol

33.2

Your agreement to the provision of information
under clauses 33.1(a) or 33.1(b) or both, will be
by a specific positive election, after receiving an
explanation of the implications of making such
an election.

33.3

We will inform you of your right to:
(a) vary your nominated electronic address
(by notice to us); or
(b) terminate the agreement to the provision of
information under clauses 33.1(a) or 33.1(b)
or both.

33.4

Except if there is an agreement that satisfies clause
33.1(b), and subject to clause 33.5, making
information available at our website does not satisfy
any requirement of this Code that the information
be provided to you.

33.5

Where you have viewed information available at
our website and you:
(a) have been given the opportunity to retain that
information for subsequent reference (for
example, by printing or saving it); and
(b) specifically agreed that you have been given the
opportunity to retain that information and that
you will not be otherwise provided with a copy
of the information by us (without a separate
request by you under clause 33.6),
we are to be treated as having provided that information
to you at the time you specifically agreed.

33.6

Where we have provided, or are treated as having
provided, information to you under clauses 33.1 or
33.5, we will provide a paper copy of that
information to you, if you so request, within 6
months of the receipt of the electronic
communication.

We will comply with the ABA’s protocol on branch
closures, as publicised by the ABA from time to
time. This protocol is available from the ABA’s
website: www.bankers.asn.au.

33

Electronic communications

33.1

Unless prohibited by legislation, you may
agree that any information which this Code
requires us to provide (by writing or other means)
may be provided:
(a) by electronic communication to your
nominated electronic address (i.e. email
address); or
(b) subject to clause 33.4 by being made available
at our website for retrieval by electronic
communication to you, on the condition that we:
(i) promptly notify you by electronic
communication under clause 33.1(a) that
the information is available for retrieval at
our website, and the nature of the
information; and
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provide you with the ability to readily
retrieve the information by electronic
communication (for example, by
providing an electronic link to the relevant
information on our website, or the URL
of our website).
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Monitoring and sanctions
We agree:
(a) to participate in establishing a Code Compliance
Monitoring Committee (“CCMC”) comprising:
(i) 1 person with relevant experience at a
senior level in retail banking in Australia,
to be appointed by banks that adopt this
Code;
(ii) 1 person with relevant experience and
knowledge as your representative, to be
appointed by the consumer and small
business representatives on the Board of
Directors of the BFSO; and
(iii) 1 person with experience in industry,
commerce, public administration or
government service, appointed jointly
by the BFSO and banks that adopt this
Code (this person is to be the Chairperson
of the CCMC);
(b) that the CCMC’s functions will be:
(i) to monitor our compliance under
this Code;
(ii) to investigate, and to make a
determination on, any allegation from any
person that we have breached this Code
but the CCMC will not resolve, or make
any determination on, any other matter;
and
(iii) to monitor any other aspects of this Code
that are referred to the CCMC by the ABA;
(c) to ensure that the CCMC has sufficient
resources and funding to carry out its functions
satisfactorily and efficiently;
(d) to annually lodge with the CCMC (in a form
acceptable to the CCMC) a report on our
compliance with this Code;
(e) to empower the CCMC to conduct its own
inquiries into our compliance with the Code;
(f) to co-operate and comply with all reasonable
requests of the CCMC in pursuance of its
functions;
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SANCTIONS

(g) to require the CCMC to arrange a regular
independent review of its activities and to
ensure a report of that review is lodged with
ASIC which review is to be initially held after
the first year in which the CCMC operates after
which it is to coincide with the periodic reviews
of this Code (see clause 5);
(h) to empower the CCMC to carry out its functions
and to set operating procedures dealing with the
following matters, first having regard to the
operating procedures of the BFSO and then
consulting with the BFSO and the ABA:
(i) receipt of complaints;
(ii) privacy requirements;
(iii) civil and criminal implications;
(iv) time frames for acknowledging receipt of
a complaint, its progress, responses from
the parties to the complaint and for
recording the outcome;
(v) use of external expertise; and
(vi) fair recommendations, undertakings and
reporting; and
(i) to empower the CCMC to name us in
connection with a breach of this Code or in
the CCMC’s report, where it can be shown
that we have:
(i) been guilty of serious or systemic
non-compliance;
(ii) ignored the CCMC’s request to remedy
a breach or failed to do so within a
reasonable time;
(iii) breached an undertaking given to the
CCMC; or
(iv) not taken steps to prevent a breach
reoccurring after having been warned
that we might be named.
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Internal dispute resolution

35.1

We will have an internal process for handling
disputes with you. This process will:
(a) be free of charge;
(b) meet the standards set out in Australian
Standard AS4269-1995 or any other industry
dispute standard or guideline which ASIC
declares to apply to this Code;
(c) adhere to the time frames specified in this
clause 35; and
(d) require us to provide written reasons for our
decision on a dispute.

35.2

We will notify you of the name and contact number
of the person who is investigating your dispute.

35.3

Within 21 days of becoming aware of a dispute,
we will:
(a) complete the investigation and inform you of
the outcome of the investigation; or
(b) inform you of our need for more time to
complete our investigation.

35.4

Unless there are exceptional circumstances, we will
complete our investigation within 45 days of receipt
of the dispute.

35.5

If we are unable to resolve a dispute within 45 days,
we will:
(a) inform you of the reasons for the delay;
(b) provide you with monthly updates on progress
with the dispute; and
(c) specify a date when a decision can reasonably
be expected,
unless we are waiting for a response from you
which we have told you we require.

35.6

If the rules of an external dispute resolution scheme
of which we are a member, provide that a matter may
be referred to it if a decision is not made within a
specified time period, then we will inform you, no
more than 5 business days after the expiry of that time
period, that a dispute may be lodged with the scheme.

MONITORING AND

SANCTIONS

35.7

Our dispute resolution process is available for all
complaints other than those that are resolved to your
satisfaction at the time they are drawn to our attention.

35.8

We will provide you with the above information in
writing unless it has been mutually agreed that it
can be given verbally.

36

External dispute resolution
We will have available for you an external impartial
process for resolving disputes. This process will be:
(a) free of charge; and
(b) consistent with ASIC’s Policy Statement 139
“Approval of External Complaints Resolution
Schemes” or any other external complaint
resolution policy statement or guideline
published by ASIC; and
(c) available to you in accordance with its terms of
reference.

37

Availability of information about dispute
resolution processes

37.1

We will prominently publicise the availability and
accessibility of both our internal and external
processes for resolving disputes through our points
of contact with you where we control that point of
contact including:
(a) branches;
(b) internet sites; and
(c) telephone-based banking services.
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We will also provide you with information about:
(a) our internal process for dealing with a dispute
at the time the dispute arises; and
(b) the external process, at the same time as you are
told about the internal process and again at the
time that you are told about the final outcome
of the internal process if your complaint is not
wholly satisfied.

Family law proceedings
No later than the commencement date, we will
publish guidelines setting out the manner in which
we will:
(a) deal with applications for transfers of mortgage
and consents to transfer of title pursuant to a
Family Court determination or approval; and
(b) otherwise enforce debts affected by a family law
property settlement.

P ROTECTION

2 0

C

O D E

O F

B

A N K I N G

P

R A C T I C E

CODE OF
BANKING PRACTICE

DEFINITIONS

A PPLICATION
C

O D E

O F

B

A N K I N G

P

R A C T I C E

2 1

PA RT

F : A P P L I C AT I O N A N D

39

Application and transitional provisions

39.1

On and after the commencement date:
(a) we will be bound by this Code in respect of:
(i) any banking service that we commence to
provide to you; and
(ii) any Guarantee (as described in clause 28)
we obtain from you,
except as provided for below;
(b) we will be bound by this Code in respect of any
banking service we were providing to you at
the commencement date and continue to
provide afterwards except for:
(i) clauses 10.2 to 10.5 (Terms and
Conditions) (but subject to clause
39.1(d));
(ii) clause 21 (Foreign Exchange Services);
(iii) clauses 24.2 and 24.4 (Statements of
Account);
(iv) clause 28.12 (Third Party Mortgages); and
(v) clause 33 (Electronic Communications);
(c) we will also be bound by clauses 28.9, 28.11(a)
and 28.13 of this Code in respect of any
guarantee subject to the Code of Banking
Practice November 1993 taken prior to the
commencement date (except that the reference
to the notice we give you under clause 28.4(a)
in clause 28.13 shall be deemed not to have
been made in respect of any such guarantee);
(d) if you have a credit card account with us on the
commencement date, we will give you a
statement containing the information described
in clause 10.5 no later than 12 months after the
commencement date (unless already provided);
(e) if you have a payment instrument at the
commencement date, we will give you the
information described in clause 23 no later than
12 months after the commencement date
(unless already provided);

2 2

C

O D E

O F

B

A N K I N G

P

R A C T I C E

DEFINITIONS

(f) the Code of Banking Practice November 1993
will apply only as follows:
(i) section 2 (“Terms and Conditions”) which
will apply to an existing “Banking
Service” subject to that Code;
(ii) section 11 (“Foreign Exchange Services”)
which will apply to an existing foreign
exchange service; and
(iii) section 17 (“Guarantees”) which will
apply to a guarantee subject to that Code;
(g) in respect of a banking service provided to you
in relation to a product, the terms and
conditions for which are set out in a prospectus
or Product Disclosure Statement issued prior to
the commencement date, we are not required
to comply with this Code until 31 March 2004.
However, the Code of Banking Practice
November 1993 will continue to apply to such
banking services until that date; and
(h) this Code does not apply to any banking
service or Guarantee provided in relation to a
commercial asset financing facility where the
banking service or Guarantee is provided or
taken before 1 June 2004, and we are not
disclosed as the provider of that banking
service or as the person taking the Guarantee.
39.2

To the extent of any inconsistency, this Code is to
be read subject to the Electronic Funds Transfer
Code of Conduct.

39.3

This Code replaces, from the commencement date,
the “Banks and Small Business Working Together –
A Set of Principles”.
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Definitions

In this Code any words in bold like this have the following meanings:
ABA
means the Australian Bankers' Association.
ASIC
means the Australian Securities and Investments Commission.
Australia
includes the coastal sea of each jurisdiction but does not include an external territory.
bank
means a corporation authorised by law to carry on the general business of banking in Australia
that is authorised under the Banking Act 1959 to use the word "bank" or a similar expression in
its name.
banking service
means any financial service or product provided by us in Australia to you:
(a) including any financial service or product provided by us whether supplied directly or through
an intermediary; and
(b) in the case of a financial service or product provided by another party and distributed by us,
extends only to our distribution or supply of the service or product to you and not to the
service or product itself.
BFSO
means Banking and Financial Services Ombudsman Ltd (ABN 48 050 070 034).
business day
means a day that is not a Saturday, a Sunday or a public holiday in Australia.
CCMC
has the meaning given in clause 34(a).
Code
means this Code of Banking Practice as published by the ABA at the commencement date and,
for the avoidance of doubt, includes any amendments from time to time which have been
published by the ABA and publicly adopted by us.
commencement date
means the date from which we have publicly announced we have adopted this Code and, in
relation to any subsequent amendments made to this Code, means the date from which we have
publicly announced we have adopted those amendments.
commercial asset
means a lease, rental, hire purchase, bill of sale, chattel mortgage facility or a related
financing facility
insurance premium funding facility provided to a company.
commercial asset
means a guarantor where the Guarantee is to be taken for a Facility that is a
financing guarantor
commercial asset financing facility and:
(a) the guarantor is a director of the company, and:
(i) the director has not given security to support the Guarantee; or
(ii) where the director has previously given security, the director has been notified in writing
that the previous security may extend to liabilities under the Guarantee; and
(b) apart from guarantees and any security referred to in (a)(ii) given by directors of the company,
only the asset financed secures the commercial asset financing facility.
credit-related
means a contract for insurance of any of the following kinds in connection with a
insurance contract
credit contract:
(a) insurance over mortgaged property;
(b) consumer credit insurance;
(c) insurance that is a “credit-related insurance contract” for the purposes of section 132(1)(c) of
the Uniform Consumer Credit Code.
debit user
means a person who, by agreement with the customer, issues debit payment instructions through
their financial institution for distribution to the relevant customer’s financial institution.
direct debit
means an amount debited to a specified account of a customer with the customer’s financial
institution, as requested and authorised in writing by that customer, to and in favour of a debit
user (or to a third party in its capacity as agent for that named debit user) which is processed
through the Bulk Electronic Clearing System.
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direct debit request

director guarantor
dispute
electronic
communication

Facility
Guarantee
small business

sole director
guarantor
standard fees
and charges
terms and conditions
third party mortgage

URL
we, us and our
you and your
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means an authority and request to debit amounts to a specified account of a customer with the
customer’s financial institution, given in writing by that customer to and in favour of a debit user
or their agent.
means a guarantor of a Facility who is a director of a company which is to be the debtor for the
Facility other than a sole director guarantor or a commercial asset financing guarantor.
means a complaint by you in relation to a banking service, that has not been immediately
resolved when you bring the complaint to our attention.
means:
(a) a communication of information in the form of data, text or images by means of
guided or unguided electromagnetic energy, or both; or
(b) a communication of information in the form of sound by means of guided or unguided
electromagnetic energy, or both, where the sound is processed at its destination by an
automated voice recognition system.
has the meaning given in clause 28.4(a)(v).
means a guarantee described in clause 28.1.
means a business having:
(a) less than 100 full time (or equivalent) people if the business is or includes the manufacture of
goods; or
(b) in any other case, less than 20 full time (or equivalent) people,
unless the banking service is provided for use in connection with a business that does not meet
the elements in (a) or (b) above.
means a guarantor of a Facility who is a director of a company that has only one director, and that
company is to be the debtor for the Facility.
means fees and charges normally charged by us in respect of a banking service.
means those terms and conditions specifically applied by us to a banking service but does not
include any other terms and conditions that may apply by operation of law.
means a mortgage or charge given for the purpose of securing:
(a) any financial accommodation provided by us to an individual or a small business; or
(b) a Guarantee,
other than such a security which contains a personal undertaking by the mortgagor to pay the
secured money.
means a Universal Resource Locator.
means the bank that you deal with that has adopted this Code.
means a person who, at the time the banking service is provided, is an individual or a small
business that is our customer (or, where this Code specifically applies to potential customers, a
potential customer of ours) and includes, in clauses 28, 33 and 39, any individual from whom we
have obtained, or propose to obtain, a Guarantee.
However, where this Code applies in relation to a banking service which is a “financial product”
or a “financial service” for the purposes of Chapter 7 of the Corporations Act 2001, then you
means a person who, as a “retail client” as described in Chapter 7 of the Corporations Act 2001,
enquires about or is, or may be, provided with that banking service (this Code does not apply to
a person who is a “wholesale client” in respect of such products and services).
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Code Compliance Monitoring Committee
Association Constitution
1

Name

1.1

Code Compliance Monitoring Committee Association
The name of the Association is the Code Compliance Monitoring Committee
Association.

:2

Definitions

2.1

Oefinltlons
In this Constitution, unless inconsistent with the context or subject matter or
otherwise stated:
ABA means the Australian Bankers' Association.
AJunll$1 Report means the report specified in clause 15.2.
ASIC means the Austndian Securities and Investments Commission.

Assocaation Chair means the chair of the CCMC Association specified in
clause 3.13.
Association Member means a member of the CCMC Association.
Msodatioll1! Membership means membership of the CCMC Association.
Bank means:

(a)

any body corporate authorised by the Australian Prudential
Regulation Authority to carry on banking business in Australia; or

(b)

any body corporate authorised under any law of the Commonwealth
of Australia, or of any State or Territory of Australia to carryon
banking business in Australia,

that carries on banking business in Australia.
BFSO means the company formerly incorporated as The Australian Banking
Industry Ombudsman Limited and now called Banking and Financial

Services Ombudsman Ltd (ABN 48 050 070 034) or its successor entity, the
alternative dispute resolution scheme relating to which is referred to in the
Code as the "Australian Banking Industry Ombudsman scheme" and the
"ABlO".
CCMC means the Code Compliance Monitoring Committee established
pursuant to this Constitution.
CCMC Assochdion means the Code Compliance Monitoring Committee
Association.
CCMC Chair means the chair of the CCMC specified in clause 5.4.
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CCMC Member

means a member of the CCMC.

Chairman of the BF§O means the person appointed to that office in
accordance with the Constitution of the BFSO.
Chief Executi.ve OOncer of the ABA means the person appointed to that
office in accordance with the Constitution of the ABA.
Code means the Code of Banking Practice 2003.
Code §\lllbScFH!Jer means a Bank that has adopted the Code.
Compliance Report means the report specified in Clause 12.1 of this
Constitution.
Constitution

means this Constitution.

OllJm!!HmmerS9

Directors ofthe .BFSO means a Consumers'
pursuant to the Constitution of the BFSO.

Director appointed

Deputy A§sociation Chaar means the deputy chair of the CeMC Association
specified in clause 3.13.
Fill1larmciaBYear means th~ 12 months ending 31 March in any calendar year.
IF'orUllM means any court, tribunal. arbitrator, mediator, independent
conciliation body, dispute resolution body, complaint resolution scheme
(including, for the avoidance of doubt. the BFSO scheme) or statutory
Ombudsman. in any jurisdiction.

Founding

CCMC Memberrs means the CCMC Members specified in clause

5.5.
GST means a goods and services or similar tax imposed in Australia.
Irmquiry means an inquiry specified in clause 9.
2.2

R(ife8"enc~

to ~n Act

A reterence to any Act or any provision of an Act includes a reference to that
Act or provision as consolidated. amended or re~enacted f['om time to time.

2.3

Interpretation
Words importing the singular include the plural and vice versa, and words
importing 1 gender include each other gender.

J

CCMC Association

3.11

Objectiv@$
The objectiws of the CCMC Association are to establish, and to make
provision for the operation, of the CCMC. The CCMC Association may
detelmine further objectives for itself from time to time.
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3.2

Association Memb®r must be Code SUbSr1:fSbel7'
Only a Code Subscriber may be an Association Member.

3.3

Membership of CCMC Association
An Association Member is each Code Subscriber which subscribes to this
Constitution by giving a written instrument to that effect signed by its chief
executive officer (or their duly appointed alternate, being a senior executive
officer of the Code Subscriber appointed by instrument in writing signed by
the chief executive officer) and given to the Association Chair or, in the
absence of the Association Chair, the Deputy Association Chair. If neither an
Association Chair nor a Deputy Association Chair has been appointed. the
notice must be given to the Chief Executive Officer of the ABA. In any case
this notice must be given not less than 7 days before the Association
Membership is to take effect.

3.4

ReSignations
An Association Member may resign from being a member of the CCMC
Association by giving the Association Chair not less than 3 months' prior
notice to be effective from the first day of a calendar month. Unless the
CCMC Association determines otherwise, there will be no adjustment to or
refund offees tor the Financial Year in which the resignation occurs.

3.5

Merger

Oli

takeover cf canA$$ociation Member

If an Association Member merges with or takes over another Association
Member:
and

(a)

the continuing entity shall be a single Association Member;

(b)

unless the CCMC Association determines otherwise there will be no
a4.iustment to or refund of fees for the Financial Year in which the
merger or takeover occurs.

3.6

Meetings and proceedings of CCMC .M$oci~tion
Subject to clauses 3.7 to 3.19 inclusive, the CCMC Association shall meet,
discharge its responsibilities and convene, adjourn and ot.herwise regulate its
meetings and proceedings in such manner as it may from time to time
determine.

3.1

Function of meetings
The CCMC Association shall meet only

tor the purposes of:

(a)

considering proposed amendments to this Constitution;

(b)

amending this Constitution;

(c)

for any other purpose that arises from this Constitution.

and
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3.$

An A$$oci~tgon Member may convene meeting
An Association Member may at any time convene a meeting of the CCMC
Association by giving to the Association Chair a notice requesting the
meeting and stating the business the Association Member wishes to be
considered at the meeting, not less than 28 days (or any other period the
Association Chair deems appropriate, which decision shaH be conclusive)
from the day the meeting is to be convened.

3.9

Notice I!)f Meeting
The Association Chair shall send to each Association Member. not less than
28 days (or any other period the Association Chair deems appropriate, which
decision shall be conclusive) before the date fixed for holding a meeting of
the CCMC Association. a notice stating:

3.10

(a)

the date and time for the holding of the meeting;

(b)

a place for the holding of the meeting;

(c)

if the meeting is to be held in 2 or more places pursuant to clause
3.18, the places at which the meeting wil{ be held and the technology
that will be used to facilitate the holding of the meeting in that
mannei'; and

(d)

the nature of the business to be transacted at the meeting.

Notice @f ll:iII,.u~ine$$ at meeting
An Association Member who wishes to bring any business before Ii meeting
of the CCMC Association of which they have received notice may, not less
than 14 days (01' any other period the Association Chair deems appropriate,
which decision shall be conclusive) prior to the date of the meeting, give
notice of that business to the Association Chair. The Association Chair must
include that business in the agenda of the relevant meeting.

3.11

Representation at meeting
Each Association Member shall be represented at a meeting of the CCMC
Association by:

3.1 ~

(a)

the chief executive officer of the Association Member; or

(b)

a senior executive officer of the Association Member appointed by
instrument in writing signed by the chief executive officer of the
Association Member and given to the Association Chair prior to the
commencement of the meeting of the CCMC at which the person is to
represent the Association Member.

Q(lJJl!)mM

A quorum for a meeting of the CCMe Association shall be three quarters of
all Association Members.
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3.14

AS$oeiatiofi'il Chair

(a)

The Association Members shall elect Ioftheir number as Association
Chair and another as Deputy Association Chair at a meeting of the
CCMC Association. The meeting of the CCMe Association held to
elect an Association Chair and a Deputy Association Chair for the
first time shall be chaired by an Association Member as agreed upon
by those attending at the meeting (or, otherwise, by the Association
Member whose name ranks first alphabetically out of the names of all
those attending at the meeting).

(b)

Unless otherwise agreed, the Association Members shall elect an
Association Chair and a Deputy Association Chair annually.

A$$ociiti@O'iJ
Chair to pre$ide and other matters
(a)

The Association Chair, or in his absence the Deputy Association
Chair, shall preside over each meeting of the CCMC Association. If
neither the Association Chair nor Deputy Association Chair is
present. the Association Members shall choose another member of the
CCMe Association present at the meeting to act as chair.

(b)

A notice that must be provided under this Constitution by an

Association Member to the Association Chair must be provided to the
Deputy Association Chair if:
(i)

an Association Chair is not in office at the time that the notice
must be provided; or

(ii)

the Association Member that must provide the notice is the

Association Chair at the relevant time.
3.1 ~

Voting on questions

Every question arising at a meeting of the CCMC Association shall be
determined, on a show of hands or as determined by the Association Chair, by
a three quarter majority vote.
3.16

MillUJlte book as evidence

A declaration by the Association Chair that a resolution has been carried or
lost. and an entry in the minute book of the CCMC Association to that effect,
is evidence of the fact without proof of the number. proportion or
composition of votes recorded in favour of or against that resolution.
3.11

Voting
Each Association Member shall have I vote only on all questions arising at a
meeting of the CCMC Association.

3,1 a

Multiple meetings

A meeting of the CCMC Association may be constituted by separate meetings
of Association Members held at the same time at different places (whether
involving less than 2 Association Members at any 1 place and whether in
person or by simultaneous linking together by telephone or other method of
© Mallesons Stephen Jaques
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audio or audio visual communication) which will for the purposes ofthis
Constitution be taken to constitute I meeting.

3.1$

Wl'itt®~ lI'®soh.stio~
A resolution in writing signed by each Association Member entitled to vote
on the resolution has the same effect and validity as a resolution passed at a
duly convened meeting of the CCMC Association, and any such resolution
may consist of several documents in like fonn each signed by I or more
Association Members that together constitute the resolution. The resolution
is passed when the last Association Member signs.

3.2@ PoUici®s~~d views @fAS$@ei~tiolit Membeli's
Association Membership does not affect the right of an Association Member
to adopt or to express policies or views that differ from the policies or views
of the CCMC Association, provided that the Association Member does not
attribute its policies or views to the CCMC Association. breach clause 4.3 or
denigrate the CCMe Association.
3.21

Review of Constitution
(a)

The CCMC Association must conduct a review of this Constitution
within 3 months after the first 12 months that the Constitution has

been in operation.

(b)

In conducting

review of this Constitution pursuant to this clause the
CCMC Association must consult:
.at

(i)

the Association Members;

(ii)

the CCMC Members;

(iii)

the ABA; and

(iv)

the BFSO,

and may consult with any other parties it considers appropriate.
(c)

4

The CCMC Association must prepare a report of the revie"V,icarried
out pursuant to this clause and must provide a copy of the report to
the parties it is obliged to consult, and any other parties it consults,
under this clause.

EstabUshment, functions and independence of the

CCMC
4.1

[E$tablisi'Dm®nt
of CCMC
There shall be a Code Compliance Monitoring Committee established
pursuant to this clause 4.1 and in accordance with this Constitution, with the
powers and obligations set out in this Constitution.
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functions

4.2

The functions of the CCMC are:
(a)

to monitor compliance under the Code by Association Members;

(b)

to investigate, and to make a determination on, any allegation from
any person that an Association Member has breached the Code (but
the CCMC must not resolve, or make any determination on, any other
matter); and

(c)

4.~

to monitor any other aspects of the Code that are referred to the
CCMC by the ABA.

indefPeflldell1c~ of CCMC
The CCMC Association and each Association Member shall not:

4.4

(a)

except as expressly provided in this Constitution, intervene in the
CCMe's activities; or

(b)

denigrate the CCMC.

Commencement
The CCMC shall commenc,e its operations on a date determined by the
CCMC Association and notified to the CCMC Chair by the Association
Chair.

5

CCMCMembers

5.1

Numberof CCMCMemb8fs
The CCMC must be comprised of 3 persons appointed in accordance with
clauses 5.2 to 5.4 below.

!S.~

CCMC Member appointed by Association Members
Subject to clause 5.5, I CCMC Member must be a person:
(a)

with relevant experience at a senior level in retail banking in
Australia;

(b)

and

appointed by resolution of the CCMC Association. which must be
given to the CeMe Chair not less than 7 days before the appointment
is to take effect.

5.3

CCMC Member appointed
lI'epr~sentatives

by consumer

and small business

Subject to clause 5.5, 1 CeMe Member must be a person:

(a)

with relevant experience and knowledge as a customers' and a small
and

businesses' representative;
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(b)

5.4

appointed by written instrument signed by each oftne Consumers'
Directors oftne BFSO, a copy ofwhicn must be given to the
Association Chair and the CCMC Chair not less than 7 days before
the appointment is to take etleet.

CCMCChair
Subject to clause 5.5, t CCMC Member, who shall hold office as CCMe
Chair, must be a person:

5.5

(a)

with experience in industry, commerce, public administration
government service; and

or

(b)

appointed jointly by resolution of the Directors of the BFSO and
resolution of the CCMC Association, notice of which must be given
to the Association Chair not less than 7 days before the appointment
is to take effect.

founding CCMCMembers
As at the date of adoption of this Constitution, the CCMC Members (being
the Founding CCMC Members) are:
(a)

Ian Bruce Gilbert, who shaH be deemed to have been appointed as a
CCMC Member in accordance with clause 5.2;

(b)

David Tennant, who shaH be deemed to have been appointed as a
CCMe Member in accordance with clause 5.3; and

(c)

Anthony Stuart Hilum, who shall be deemed to have been appointed
as the eCMC Member holding the office of CCMe Chair in
accordance with clause 5.4,'

@.6

TerillJfe
The Founding 'CCMC Members shall hold office for a term of2 years. Each
succeeding CCMC Member shall hold office for a term 00 years.

5.1

Re-appointrnent
A person who was, or is currently, a CCMC Member shaH be eligible for reappointment as a (CMC Member.

5.8

Re~ignatio9'll
A CCMC Member may resign by giving:

Ma!!esoi'ls Siepnen Jaques
~""!C-:or;m.tut;on
february

(a)

if they were appointed in accordance with clause 5.2, to the
Association Chair and the (CMC Chair; or

(b)

if they were appointed in accordance with clause 5.3, to the
Consumers' Directors of the BFSO, the Association Chair and the
CCMe Chair; or
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(c)

if they were appointed in accordance with clause S.4. to the Chairman
of the BFSO and the Association Chair,

reasonable notice according to the circumstances but in any case not less than
7 days' notice.

5.9

Ca~uall v~c~l1'Ucies
A person may be appointed to fill a casual vacancy in the office of a CCMe
Member. A person appointed under this clause:

~,10

(a)

must be appointed in accordance with the clause, out of clauses 5.25.4, that applies to an ordinary appointment to the relevant office;
and

(b)

shaH hold oftlce for the remainder of the period during which their
predecessor would have held office.

Automiltuc v~canc&es
The office of a CCMC Member shaH be automatically
Member:
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vacated if the CCMe

(a)

becomes bankrupt or makes any arrangement or composition with
their creditors generally;

(b)

becomes prohibited by law from being a director;

(c)

becomes of unsound mind;

(d)

was appointed in accordance with clause 5.2 and their appointment is
terminated for anv reason bv resolution of the CCMC Association,
"
"
notice of which must be given to the CCMC Chair not less than 7
days before the termination is to take effect;

(e)

was appointed in accordance with clause 5.3 and their appointment is
terminated for any reason by written instrument signed by a majority
ofthe Consumers' Directors ofthe BFSO, which must be given to the
CCMC Chair and the Association Chair not less than 7 days before
the tennination is to take effect; or

(f)

was appointed in accordance with clause 5.4 and their appointment is
terminated for any reason by resolution of the Directors of the BFSO
or resolution of the CCMC Association, relevant notice of which
must be given to the Association Chair or the Chairman of the BFSO
(as the case requires) not less than 7 days before the tennination is to
take effect.
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6

Meeting of CCMCMembers

6,1

Meetings and proceedings

of CCMC

Subject to clauses 6.2 to 6.13 inclusive. the CCMC shall meet, discharge its
responsibilities and convene, adjourn and otherwise regulate its meetings and
proceedings in such manner as it may from time to time determine.
6.2

A CCMC Member mlaY convene meeting
A CCMC Member may at any time convene a meeting of the CCMC by
giving to the CCMC Chair a notice requesting the meeting, and stating the
nature of the business the CCMC Member wishes to transact at the meeting.
not less than 28 days (or any other period the CCMC Chair deems
appropriate, which decision shall be conclusive) from the day the meeting is
to be convened.

6.3

Notice of meeting
The CCMC Chair shall send to each other CCMC Member, not less than 28
days (or any other period the CCMC Chair deems appropriate, which decision
shall be conclusive) betore the date fixed tor holding a meeting of the CCMC,
a notice stating:

6.4

(a)

the date and time for the holding of the meeting;

(b)

a place for the holding of the meeting;

(c)

if the meeting is to be held in 2 or more places pursuant to clause
6.11, the places at \<vhichthe meeting will be held and the technology
that will be used to facilitate the holding of the meeting in that
manner; and

(d)

the nature of the business to be transacted at the meeting.

Notn!C®of I!n.!lssnessat meeting
A CCMC Member who wishes to bring any business before a meeting of the
CCMC of which they have received notice may, not less than 14 days (or any
other period the CCMC Chair deems appropriate, which decision shall be
conclusive) prior to the date ofthe meeting. give notice of that business to the
CCMC Chair. The CCMe Chair must include that business in the agenda of
the relevant meeting.

6,5

QYomm
A quorum for a meeting of the CCMC shall be all 3 CCMC Members.

6.6

CCMCChair to preside
The CCMC Chair shall preside over each meeting of the CCMe.

6.1

Voting on qU~$tions
Every question arising at a meeting shall be determined, on a show of hands
or as determined by the CCMC Chair, by a simple majority.
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ccmc constitution february

i

Code Compliance Monitoring Committee Constitution Association
; 20 February 2004

10

(;,w}

Mili'u.!lte book ~s evidence
A declaration by the CCMe Chair that a resolution has been carried or lost,
and an entry in the minute book of the CCMC to that effect, is evidence of the
fact without proof of the number, proportion or composition of votes recorded
in favour of or against that resolution.

6,9

Voting
Each CCMC Member shall have 1 vote only on all questions arising at a
meeting.

6.11!Jl Confiict$ ©lf interest
If a CCMC Member has a material personal interest in relation to a matter
that is being considered at a meeting of the CCMC they must not:
(a)

be present while the matter is being considered at the meeting; or

(b)

vote on the matter,

unless:
(c)

the CCMC Member notifies the other CCMC Members, the
Association Chair and:
(i)

if they were appointed in accordance with clause 5.3, the
Consumers' Directors of the BFSO; or

(U)

ifthey were appointed in accordance with clause 5.4, the
Chahman of the BPSO.

of their material personal interest (including the nature and extent of
the interest and its potential relation to the business of the CCMC)
within a reasonable time before the relevant meeting; and
(d)

if only I CCMC Member has a material personal interest in relation
to the matter, the other CCMC Members:
(i)

give that CCMC Member a reasonable opportunity to make
submissions to them; and

(ii)

if the matter is a complaint alleging a breach of the Code by
an Association Member being considered under clause 8, give
the person who has made the complaint a reasonable
opportunity to make submissions to them; and

(iii)

give a written instrument signed by each of them to the
Chainnan of the BPSO and the Association Chair as soon as
practicable before the meeting of the CCMC at which the
matter is considered:

(A)

I

identifying the CCMC Member, the nature and
extent ofthe CCMC Member's material personal
interest and its potential relation to the business of
the CCMC; and

~ Malteso"!! Stephen Jaques
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(8)

(e)

stating that they are satisfied that the CCMC
Member's material personal interest should not
disqualify the CCMC Member from being present
while the matter is being considered at the meeting
or from voting on the matter; and

ifmore than 1 CCMC Member suspects that they have a material
personal interest in relation to the same matter, the Chairman ofthe

BFSO:
(0

gives each such CCMC Member a reasonable opportunity to
make submissions to them; and

(ii)

if the matter is a complaint alleging a breach of the Code by
an Association Member being considered under clause 8,
gives the person who has made the complaint a reasonable
opportunity to make submissions to them; and

(iii)

gives a written instrument signed by the Chainnan ofthe
BFSO to the Association Chair:
(A)

(8)

identifying each relevant CCMC Member and the
nature and extent of each CCMC Member"s
material personal interest and its potential relation
. to the business of the CCMC; and
stating that they are satisfied that each such CCMC
Member's material personal interest should not
disqualify each CCMC Member from being present
while the matter is being considered at the meeting
or from voting on the matter.,

For the avoidance of doubt. a material personal interes~ for the purposes of
this clause does not arise solely by reason of a CCMC Member's current or
previous employment with an Association Member, oriby reason of the
financial institution of which a CCMC Member is a cu~tomer.

,

A meeting of the CCMC may be constituted by separate meetings ofCCMC
Members held at the same time at different places (wh,ther involving less
than 2 CCMC Members at any] place and whether in ~erson or by
simultaneous linking together by telephone or other m¢thod of audio or audio
visual communication) which will for the purposes of~his Constitution be
taken to constitute I meeting.
:

,
A resolution in writing signed by each CCMC Membe~ entitled to vote on the
resolution has the same effect and validity as a resolution of the CCMC
Members passed at a duly convened meeting and any such resolution may
consist of several documents in like fonn each signed by I or more CCMC
Members that together constitute the resolution. The resolution is passed
when the last CCMC Member signs.
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(f§,13 Altern/ite represent/itive
A CCMC Member may appoint an alternate to attend a meeting which the
CCMe Member is unable to attend due to illness, absence from Australia, the
operation of clause 6.10 or other significant circumstances, provided that:
(a)

the CCMC Member has asked the person whom the relevant CCMe
Member proposes to appoint as an alternate if that person has any
material personal interest in relation to a matter that is being
considered at the relevant meeting of the CCMC and the person has
said that they do not have such an interest; and

(b)

the CCMC Member's appointment of the alternate is approved by
written instrument:
(i)

in the case of a CCMC Member appointed in accordance with
clause 5.2, signed by the Association Chair and given to the
CCMC Chair not less than 7 days before the meeting which
the alternate is to attend; or

(ii)

in the case of a CCMC Member appointed in accordance with
clause 5.3, signed by a majority of the Consumers' Directors
of the BFSO and given to the CCMC Chair not less than 7
days before the meeting which the alternate is to attend; or

(iii)

in the case of a CCMC Member appointed in accordance with
clause 5.4, signed by the Association Chair and the Chairman
of the BFSO, and given to the other CCMC members not less
than 7 days before the meeting which the alternate is to
attend.

A person appointed as an alternate may exercise all the powers of their
appointor (other than the power to appoint an alternate), and is subject to all
the requirements applying to the office of their appointor, at the meeting
which they attend at which their appointor is not present.

'1

CCMC Chair

1.1

Duties
(a)

The CCMC Chair shall do such things as are expressed to be within
their responsibilities under this Constitution and shall exercise or
perform such powers and duties as the CCMC may from time to time
assign to or vest in them.

(b)

---_.--,.
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The CCMC Chair's duties shall include:
(i)

administering and managing (within budgets approved by the
Chainnan of the BFSO and the Association Chair (see clause
13.2)) the office and staff of the CCMC; and

(ii)

doing all such other things as shall be necessary to achieve
the mission of the CCMe.
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1,2

Powers
The CCMC Chair may take action in accordance with a resolution of the
CCMCto:

1,3

(a)

engage and dismiss staft~;

(b)

enter into, vary and terminate leases;

(c)

operate bank accounts;

(d)

negotiate and enter into contracts with the BfSO including, without
limitation, contracts for staff, equipment and facilities;

(e)

negotiate and enter into such other contracts or commitments
necessary or desirable for the CCMe to make; and

(t)

sign or otherwise execute all such documents or instruments as may
be required tor any of the foregoing.

as are

AL8thority

A copy oftbe resolution of the CCMC as to the authority of the CCMC Chair
in respect of any matter shall be accepted as conclusive proof of such
authority.

8

CompBaintsabout Code breaches

8.1

C@liIsiCi1srSlticm
of complaints

about Code breaches

The C(MC must consider any complaint alleging that an Association
Member has breached the Code, except that the CCMe must not consider a
complaint:
(a)

to the extent that the complaint relates to an Association Member's
commercial judgment in decisions about lending or security.
However, the CCMC may consider a complaint alleging a breach of
the Code arising fi·om maladministration by the Association Member
in arriving at a commercial judgment. "Maladministration" refers to
an act or omission contrary to or not in accordance with a duty owed
at law or pursuant ~o the terms (express or implied) ofthe contract
between the Association Member and the person making the
complaint;

(b)

if the CCMC is, or becomes, aware that the complaint:
(i)

----

is being or will be heard (whether as a standalone matter or as
part of any process or proceeding) by another Forum. and the
Forum may make a final detennination as to whether a breach
of the Code has occurred. In such a case the CCMC must not
consider the relevant complaint until the relevant forum has
determined, or declined to determine (for whatever reason).
whether a breach of the Code has occurred. If the Forum
determines whether a breach ofthe Code has occurred, the
CCMC must adopt the Forum's tlnding; or

..
--------r------------------ ...
-

-----.--------.
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(li)

was heard (whether as a standalone matter or as part of any
process or proceeding) by another Forum, and the Forum has
determined whether a breach of the Code has occurred. In
such a case the CCMC must adopt the finding of the relevant
Forum as to whether a breach of the Code has occurred;

(c)

if the CCMC thinks there is a more appropriate Forum to deal with
the complaint. Without limiting this exception, CCMC may form the
view that there is a more appropriate Forum to deal with the
complaint where the complaint alleges in whole or in part that an
Association Member has breached any legislative provision;

Cd)

which the CCMC has referred to the Association Member concerned,
unless:

0)

the Association Member has responded to the complaint; or

(ii)

45 days have elapsed,

whichever is the earlier;
(e)

if the CCMC considers that the complaint is frivolous or vexatious; or

(t)

if the complaint is based on the same events and facts as a previous
complaint by the complainant to the CCMC, unless there is new
information;

(g)

jfthe events to which the complaint relates occurred:

(h)

8.2

(i)

before the Association Member to which the complaint
relates became a Code Subscriber;

(ii)

in relation to an emity which was not a Code Subscriber at the
time of the events to which the complaint relates and was
subsequently acquired by a Code Subscriber; or

the complainant was aware of the events to which the complaint
relates, or would have become aware of them if they had used
reasonable diligence, more than I year before the complainant first
notified the CCMC in writing.

C@nsodeU'alti@n @f complaint$
The CCMe must, within a reasonable time of receiving a complaint, consider
that complaint in accordance with this Constitution and any operating
procedures determined by the CCMC in accordance with clause 16.

18.3

Notice

of propo$ed determination

Except where an Association Member admits it has breached the Code, the
give at least 28 days' notice to all parties about the CCMC's
intention to make a determination in relation to a complaint. This notice mUlst
be in writing and must state:

ceMe must

---------__,-© Ma!!esons Stephen Jaques
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(a)

what determination the CCMC intends to make in relation to the
complaint (including any finding that the Association Member is
responsible for serious or systemic non-compliance with the Code.
However, when considering a complaint the CCMC need only
consider whether an Association Member is responsible for serious or
systemic non~compiiance with the Code if it reasonably suspects that
this is the case);

(b)

briefly, the reasons for any conclusions about the merits of the
complaint; and

(c)

that the parties to the complaint have an opportunity to make further
submissions to the CCMC within a reasonable time from receipt of
the notice before a determination may be made by the CCMC.

Notice @f determination
After the CCMC has given the parties to a complaint a reasonable time within
which to make further submissions after the date ofa notice under clause 8.3,
the CCMC may make a determination in relation to a complaint. A
determination made by the CCMC must:

9. ~

(a)

unless otherwise agreed by the complainant and the Association
Member, be in writing;

(b)

include a brief description of the complaint;

(c)

include a statement that in the CCMC's view the complaint was
proven in whole or in part or was unfounded;

(d)

if applicable, state any finding by the CCMC that the Association
Member is responsible for serious or systemic non-compliance with
the Code; and

(e)

include brief reasons for the conclusions and findings of the CCMC.

GII'OMncilsfor Inquiry
The CCMe may conduct an Inquiry on its own motion solely for the purpose
of monitoring 1 or more Association Members' compliance with the Code.

9.2

Reasonableopportunity to make submissions
The CCMC must, before making any determination in accordance with clause
9.4, give each Association Member to which the Inquiry relates, and any
other parties which it reasonably believes may have an interest in the Inquiry9
a reasonable opportunity to make submissions to the CCMC in relation to the

Inquiry.

Ni;iJesonsslePh;n Jaques~Od~-C~;Plian~ MonitoringCommitteeConstitution
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9.3

Prelimilrullry notice of deterrmination

If the CCMC intends to make a determination resulting trom an Inquiry
which includes a finding that in the CCMC's view an Association Member
has breached the Code, the CCMe must, except where an Association
Member admits it has breached the Code, give the Association Member at
least 28 days' notice of the CeMe's intention. This notice must be in writing
and must state:

9.4

(a)

the findings the CCMe intends to make;

(b)

the reasons for the findings the CCMC intends to make; and

(c)

that the Association Member has an opportunity to make further
submissions to the CCMC within a reasonable time from receipt of
the notice before the CCMe makes a detennination in relation to the
Association Member.

iNloticeof determination
After the CeMC has given an Association Member a reasonable time within
which to make further submissions after the date of any notice under clause
9.3, the CCMC may make a determination. This determination must:
(a)

be in writing;

(b)

briefly state the findings of the CCMC; and

(c)

briefly state the reasons for the findings the CCMC has made.

10

Generalprinciples and procedures

1@.1

General principles

When considering a complaint or conducting an Inquiry. the CCMC must:
(a)

take into account, to the extent relevant to the complaint or inquiry,
and subject to the provisions of the Code, the criteria of:
(i)

law;

(ii)

other applicable industry codes or guidelines;

(iii)

good industry practice; and

(iv)

fairness in all the circumstances;

ensure, as far as practicable, that:

(b)

(i)

an Association Member's business is not disrupted unduly;

and
(ii)

---,© Mailesons Stephen Jaques
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an Association Member's customers are not inconvenienced
unduly; and
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(c)
10.2

act reasonably in all circumstances.

R(!;qUISf9W

and investigations by the CCMC

The CCMe may, for the purposes of considering a complaint or monitoring
Association Members' compliance with the Code by conducting an Inquiry,
and subject to clause 10.1:
(a)

make reasonable requests for an Association Member to provide
access to infonnation, documents and systems, which the CCMC
considers necessary to discharge its functions. An Association
Member must comply with any such reasonable request as soon as
reasonably practicable, except if the A.ssociation Member certifies
that:

10.3

) Malleson; Stephen Jaq~e5
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(i)

if it complies with the request it would be in breach of a law
(including, without limitation, of the Privacy Act 1988 (Cth»
and that, where a third party's consent to the request would
avoid a breach of that law, the Association Member has taken
reasonable steps to obtain the appropriate consent and such
consent was refused;

(ii)

to provide information that is the subject of the CCMC's
request would breach a duty of contidentiaIity to a third party
and the Association Member has taken reasonable steps to
obtain consent to the disclosure of the information and such
consent was refused; or

(iii)

legal professional privilege attaches to the information
requested by the CCMC;

(b)

conduct market research, such as mystery shopping. undertaken by its
employees, consultants, independent contractors or agents, regarding
the activities of an Association Member; and

(c)

conduct compliance visits at the premises of an Association Member,
undertaken by its employees, consultants, independent contractors or
agents.

lrea1l:n1sntof information
(a)

All information provided by or on behalfofa party (including an
Association Member) to the CCMC (including. for the avoidance of
doubt. any employee. consultant, independent contractor or agent of
the CCMC) and designated as confidential, and aU information
provided by or on behalf of the CCMe to an Association Member
being, in either case, information that is not in the public domain
(otherwise than by breach of this clause), shall be deemed
confidential.

(b)

The CCMC must return any item containing confidential information
as soon as practicable after a complaint is resolved or withdrawn or
any Inquiry is completed. If a complaint is sent to another forum then
the CCMC must, unless the CCMC is compelled by law to provide

Code Compliance Monji~rlng Committee Constitution Association
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the information, obtain the consent of the relevant party before
forwarding any information to the new Forum.
(c)

'10.4

The CCMe and the Association Member (as recipients of that
information) shall take reasonable steps to ensure that the
confidentiality of confidential information is maintained, including
taking reasonable steps to ensure that their employees, consultants.
independent contractors or agents, abide by the same obligation.

Externai expertise
In discharging its functions the CCMC may consult external parti~s as the
CCMC thinks appropriate, provided that the CCMC takes reasonable steps to
ensure that any such external parties also comply with the requirements of
this Constitution as far as it is reasonably relevant.

10.5

RI!.Jl~es
of evidence
The CCMC shall not be bound by any legal rule of evidence unless otherwise
stated in this Constitution, but may in its discretion apply a rule of evidence in
any particular case where it considers it appropriate.

10.6

Prev80a.u~ determinations
The CCMC

11
O.'1

Authority

will not be bound by any of its previous determinations.
to give oral or written public statements

The CCMC, and each CCMC Member, shall not make public statements on
behalf oftlle CCMC, except:
(a)

as contained in the Annual Report; or

(b)

with the pri.or approval of both the Chairman ofthe BF§O and the
Association Chair.

11

lNiaming of Association

Member

11.'I

Grounds for naming As.sociation

Member

Subject to this Constitution, the CCMC may name an Association Member in
the manner specified in clause 11.2 below if the CCMC is satisfied that the
Association Member:
(a)

is guilty of serious or systemic non-compliance

(b)

has ignored a request from the CCMC to remedy a breach of the Code
or has failed to remedy that breach within a reasonable time;

(c)

ha~ breached an undertaking given to the CCMC; or

Cd)

has not taken reasonable steps to prevent a breach of the Code from
reoccurring after having been warned by the CCMC that it might be
named.

'.E' Mallesons Stephen Jaques i Code Compiiance Monitoring Committee Constitution Association
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11.2

Manner of naming A.ssociation Member
Subject to this Constitution, the CCMC may name an Association Member
by:
(a)

notifying ASIC that it intends to name the Association Member and
the reasons for naming that Association Member; and

(b)

naming the Association Member, and specifying the reasons for
which it is naming the Association Member, in its Annual Report.

1.2

Reportsfrom Association Members

~2.1

J!\s$oc:iationMember to lodge alrmual C@mpUanceReport
(a)

Each Association Member must lodge a Compliance Report with the
CCMC within 3 months after:
(i)

30 June 2004, reporting on the Association Member's
compliance with the Code up to 30 June 2004;

(ii)

31 March 2005, reporting on the Association Member's
compliance with the Code from 1 July 2004 to 31 March
2005; and

(iii)

the end of each subsequent Financial Year, reporting on the
Association Member's compliance with the Code during that
Financial Year.

(b)

However, if an Association Member is an Association Member for
less than the full period for which the Association Member must
prepare a Compliance Report, it need not provide a Compliance
Report for that period. but mllst include information about such
compliance in its next Compliance Report.

(c)

The Compliance Report must be in a form approved by the CCMC
for use by all Association Members.

13

Financial matters

;3.1

CCMCAssociEiliionfUl'u:fing
Unless the CCMC Association otherwise detenuines, the Chairman of the
SFSO and the Association Chair may jointly determine at their sole
discretion:

(a)

the amount of the Association Membership fee payable by each
Association Member to meet the CCMe Association's anticipated
aggregate liabilities and expenses for

(b)

) Mallesons Stephan Jaques
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a Financial Year;

any other amount payable by an Association Member in relation to
the CCMC's activities; and

Code Compliance Monitoring Committee Constitution Association

20

_--.-- -------------

(c)

the time and manner of payment of the fees and other amounts
payable by Association Members,

and each Association Member must pay the fees and other amounts so
determined.
13,2

li~lbmtie$ and expenli;eli;
Unless the CCMC Association otherwise determines, the Chairman of the
BFSO and the Association Chair may jointly determine the anticipated
aggregate liabilities and expenses of the CCMC Association for a Financial
Year from time to time and at their sole discretion.

13.3

Remuneff€lltionof

ceNic

Members

Unless the CCMC Association otherwise determines, the Chairman of the

BrSO and the Association Chair may jointly determine at their sole discretion
any remuneration payable to a CCMC Member.
113.4

GST
If GST has application to any supply made by the CCMC Association to an
Association Member, the CCMC Association may recover from the
Association Member an additional amount on account ofOST, such amount
to be calculated by multiplying the amount payable by the Association
Member by the prevailing GST rate.

13.5

Notic@ of fees and other amolLmta
Unless the CCMC Association otherwise determines, the Chairman of the
BFSO shall give to each Association Member written notice of any fees and
other amounts payable by that Association Member.

13.~

NOIi1·~ayment ef fees or other amoa.snts
The CCMC Association may cancel any Association Membership (without
prejudice to its rights to recover fees and other amounts due and payable and
any interest and penalties thereon) for non~payment of any fees or other
amounts payable by that Association Member.

13.1

Income and pB'operty of the CCMC Association
The income and propelty of the CCMC Association shall be applied solely
towards the promotion of the objectives ofthe CCMC Association.

13.8

DistrrilbllUltire)Bll
cf assets
In the event of dissolution of the CCMC Association, any remainder of its net
assets after discharge of all its just debts and other legal and moral
obligations, shall not be distributed to Association Members but shall be
distributed to some other organisation that has similar restrictions upon
distribution of assets to its members as may be approved by the Association
Members.

21

14

Indemnity

1~.1

CCMC's~ssets
Each CCMe Member shall be indemnified out of the assets of the CCMC
Association and (to the extent that they are inadequate) by each Association
Member against all liabilities arising out of the discharge of their
responsibilities as a CCMC Member.

14.:Z

lumitation
The indemnity given by each Association Member under clause 14.1 above is
limited to a proportion of the liability described. That proportion must be
calculated by taking the amount each Association Member has paid or is
obliged to pay as an Association Membership fee under clause 13, and
dividing it by the total Association Membership fees payable by Association
Members, in each case in the same Financial Year in which the relevant
liability of the CCMC member arose.

15

Reporting by CCMC

15.11

CoUeeti@n of information

foli' Annual Report

The CCMC must, for each period for which it must prepare an Annual
Report, collect and record the following information in relation to its
operations for inclusion in the Annual Report for the period:

.::
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(a)

the number of enquiries it has dealt with;

(b)

the number of complaints it has received and resolved;

(c)

the number of Inquiries it has conducted;

(d)

the demographics of complainants (where practicable);

(e)

the details of complaints which were determined to be outside the
CCMC's functions and reasons for these determinations~

(0

the current case load of complaints and Inquiries, including their age
and status;

(g)

the time taken to determine complaints and conduct Inquiries;

(h)

It protlle of current and resolved complaints which identifies the
relevant:

(i)

provisions of the Code;

(ii)

types of products or services;

(iii)

underlying

(iv)

impact that any identified lack of compliance with the Code
may have or is having on customers (including the relative

cause of the complaints;
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importance of any Code provision that has or may have been
breached);

(i)

(v)

compliance measures implemented
and

(vi)

systemic issues or other trends;

by Association Members;

a profile of current and completed Inquiries which identifies the
relevant:

(i)

provisions of the Code;

(ii)

types of products or services;

(iii)

underlying reasons for the Inquiries;

(iv)

impact that any identified lack of compliance with the Code
may have or is having on customers (including the relative
importance of any Code provision that has or may have been
breached);

(v)

compliance measures implemented by Association Members;
and

(vi)

systemic issues or other trends;

(j)

the level of compliance with the Code which the CCMC has
asceltained as result of its determination of complaints and conduct of
Inquiries;

(II.)

the impact that any identified lack of compliance with the Code
provisions may have or is having on customers (including the relative
importance of any Code provision that has Of may have been
breached);

(I)

compliance initiatives undertaken by Association Members; and

(m)

information about the monitoring of any other aspects oftne Code
referred to the (,CMe by the ABA under the Code.

The (,CMC may in its discretion also collect, for inclusion in its Annual

Report, intormation about benefits and disadvantages to customers resulting
from Association Members' compliance with the Code.

15.2

PubBieatuonof Annua~ Report
The CCMC must publish an Annual Report:
(i)

(ii)

within 6 months after 30 June 2004. covering the period from the day
that the CCMe comes into operation to 30 June 2004;
within 6 months after 31 March 2005, covering the period from I July

2004 to 3] March 2005; and
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(iii)

\vithin 6 months after the end of each subsequent Financial Year.

Each Annual Report must be a fair and adequate summary and analysis of the
information specified in clause 15.1. the financial matters specified in clause
13 and any other matters the CCMC thinks fit that are consistent with the
functions of the CCMe under the Code and this Constitution.

15,3

Provision and lodgement of Annual Report
The CCMC must:

15.4

(a)

provide a copy of the Annual Report to each Association Member;

(b)

make copies of the Annual Report available to the public; and

(c)

lodge a copy of the Annual Report with AS[C within a reasonable
time after it is published.

Commissioning of independent review
The CCMe must arrange an independent review of its activities to be held:

15.~

(a)

for the first time. within a reasonable time after the first 12 months
that the CCMC has been in operation; and

(b)

subsequently, on each occasion that the ABA commissions a review
of the Code in accordance with clause 5.1 of the Code.

Report of independent

review

On each occasion that an independent review is conducted in accordance with
clause 15.4, the CCMC must cause a report of that review to be prepared and
must lodge a copy of that report with ASIC within a reasonable time after the
report is completed.

16

Operating procedures

16.1

Dev<!G@pmentof operating procedures

The CCMC must develop operating procedures, in accordance with clause
34(h) of the Code and consi~tent with this Constitution, first having regard to
the operating procedures of the BFSO and then by consulting with the BPSO
and the ABA, dealing with the following matters:

© MaUesol1s Siephen Jaques
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(a)

receipt of complaints;

(b)

privacy requirements;

(c)

civil and criminal implications of the act or event the subject ofa
complaint under the Code or an Inquiry;

(d)

time frames for acknowledging receipt of a complaint, its progress,
responses from the parties to the complaint and for recording the
outcome;

Code Compliance Monitoring Committee Constitution Association
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Our ref: 170403 BIA Part 6

3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 6
Banking in Australia: Unregulated and Unprotected Part 6 explains how, the
ABA published and, for ten years, subscribing banks sold loan contracts
without full disclosure.
This is noted in Bank Victims submission of 18 March 2016 to the
Parliamentary Joint Committee on Corporations and Financial Services
Inquiry into Impairment of Customer Loans (attached to Part 2), and its
submission to the Senate Inquiry into Penalties for White Collar Crime.1
In each instance, the ABA and subscribing banks failed to respond.
Background
In 1991, Paul Keating was Prime Minister.
The Martin Committee, comprising Members of Parliament, proposed the
introduction of a Banking Code that would:
1. describe standards of good practice and service;
2. promote disclosure of information relevant and useful to Customers;
3. promote informed and effective relationships between Banks and
Customers; and
4. require Banks to have procedures for resolution of disputes between
Banks and Customers.
In 2001, John Howard was Prime Minister.
The government allowed banks to be self-regulated, which meant that bank
customers were not protected by federal regulators. This was high-risk, as
explained by ASIC Deputy Chair, Jillian Segal, who said:

“self-regulation must have vigorous and active accountability
mechanisms … if accountability is not a place, then the risk is not just
that self-regulation will be ineffective … the existence of self-regulation
would be counter-productive”. 2
In 2013, Tony Abbott was Prime Minister
Financial Systems Inquiry members wrote to the Treasurer, Joe Hockey, on
28 November 2014, claiming their report is “a blueprint for the future of
Australian financial systems . . . [and] makes recommendations for efficiency,
resilience and fairness of the financial system”3. The Inquiry failed to comment
on banks selling unfair contracts during the previous ten years.
Contracts Lasting 10 Years
Self-regulated banking was introduced in 2001. It allowed banks to sell unfair
contracts. By concealing the Constitution, subscribing bank contracts were
toxic, as important and relevant contract terms were withheld from their
customers.4
The Constitution meant principles set out in the 1993 Code were disbanded,
and banks were able to sell misleading contracts. At the same time, US banks
agreed they acted fraudulently and required to pay significant penalties.
In relation to the information in Part 6, it is important for Mr Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify
this unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
www.bankinginaustraliatoday.com
1

Inquiry into inconsistencies and inadequacies of current criminal, civil and administrative penalties for corporate
and financial misconduct for white-collar crime – submission 108, accessed at
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/White_collar_crime
2
Address by Jillian Segal, Deputy Chair, Australian Securities and investment Commission, to the National Institute
for Governance Twilight Seminar, “Institutional self regulation: what should be the role of the regulator?” Canberra, 8
November 2001
3
28 November 2014, Financial System Inquiry Final Report, assessed at
http://fsi.gov.au/files/2014/12/FSI_Final_Report_Consolidated20141210.pdf
4
6 December 2010 COSBOA Submission, accessed at
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Completed%20inquiries/201013/bankingcomp2010/submissions
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3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 7
Banking in Australia: Unregulated and Unprotected Part 7 is possibly the most
important paper in the series.
Frequent government inquiries into banking have failed to recommend a
further inquiry into the practices of bank Chief Executives. The 12 papers
attached outline these practices.
The ABA’s and bank Chief Executives’ conduct seems bewildering, as does
the underperformance of the regulators. Without an inquiry there can be no
closure on concerns that banks, prior to 2014, were selling unfair loan
contracts1. Add these costs to damages caused to an untold number of
customers, and the full cost to the community would be astronomical.
In relation to the information in Part 7, it is important for Mr Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify
this unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
1.

Fairness of the Bank / Customer Relationships in Australia (6 Dec 2010)

Australian Bankers Problematic Code (6 Dec 2010)

FAIRNESS OF BANK / CUSTOMER RELATIONSHIPS
IN AUSTRALIA 1
This report examines, and makes recommendations in respect
of, the extent to which customers of Australian banks are
assured of fair treatment and full disclosure of facts that are
relevant to their transactions.
Before 1981, the activities of Australian Banks, including the manner in which
they dealt with customers, were subject to detailed regulations imposed by the
Federal Government. Following the 1981 Campbell Committee report, the
extent of these regulations was significantly reduced.
After the stock market crash in 1987, it was feared that deregulation had gone
too far. An alternative approach was sought to ensure that bank customers
received fair treatment, and the Government assigned responsibility for
suitable recommendations to a committee chaired by Stephen Martin.
In its 1991 report, the Martin Committee concluded that the banks should be
required to establish a formal system of self-regulation based on a
government approved Code of Banking Practice. It further cited that the high
cost of resolving disputes in the courts between banks and their customers;
and stressed the importance of an effective, low cost, complaints resolution
procedure.
The first such Code of Practice was established in 1993 but not adopted until
1996. It was substantially revised in 2003, and further modified in 2004.
Despite a review in 2005 and further reviews in 2008, the 2004 code is
essentially still in force.
A detailed history is included in the main body of this report.
SIGNIFICANT ISSUES
1. The 1993 code was written by the Australian Bankers’ Association (‘ABA’)
and failed to include recommendations from the Martin Committee that the
banks did not like. The 2003 and 2004 (current) Codes are, similarly,
ABA documents that do not take into account government principles and
suggestions.
2. The key body that implements the Codes application and rules is the Code
Compliance Monitoring Committee (‘CCMC’). However, an undisclosed
body, the Code Compliance Monitoring Committee Association (‘CCMC

1

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Completed%20inquiries/201013/bankingcomp2010/submissions (No. 90, pages 2-4) - accessed 14 Jun 2016
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Association’) drafted its own constitution that has the effect of limiting the
activities of the CCMC to the disadvantage of customers.
3. Despite appearances to the contrary, this report suggests that the Code
[may not be] enforceable at law and does not constitute the elements of
the contracts (written agreements) between the banks and their
customers.
4. The constitution defines narrowly the circumstances in which the CCMC
reviews banks’ compliance with the Code. As a result very few unsatisfied
complaints come to the attention of the CCMC or are ever investigated.
5. Several reviews by independent or semi-independent persons have
recommended change to impose greater transparency and / or increased
government regulation. However, these have not been implemented, and
incorporation of original principles of the voluntary self-regulated code or
low cost dispute resolution procedures appears to have been seriously
considered.
6. Although voluntary codes and self-regulation could work effectively, this
report suggests that this has not happened since 2003. The introduction of
[ambiguous] words and the [Constitution of the CCMC] meant that banks
can filter complaints, thereby limiting the authority, independence and
power of the CCMC at [the banks] discretion.
RECOMMENDATION
There is significant evidence suggesting that the ABA and hence the banks
and bankers, acted to retain control over the compliance procedures that
would require them to deal fairly and openly with all their customers, including
all small businesses [and farmers]. There are also a number of specific
incidents which would not appear to have been handled in accordance with
the spirit of the Code as originally recommended by the Martin Committee, or
in accordance with banks’ customers, and the public interest in general.
This report recommends the Senate or the Federal Government Treasurer
commissions an inquiry into the issues raised herein. This government report
would have specific intent of implementing legislation and procedures that
would add a truly independent element to the governance and principles
involving banks’ behaviour in dealings with all their customers. If the review
found banks or bankers used the Constitution or other practices to their
customers’ disadvantage, the government report might recommend corrective
action.
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3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 8
Banking in Australia: Unregulated and Unprotected Part 8 is an open letter to
the ABA and subscribing banks in relation to selling unfair loan contracts to
customers since 2004.
It is further alleged that this practice was carried out by the ABA, without the
regulators’ knowledge.
Regulators’ Policies and Powers
“A code of practice is a set of enforceable rules setting out industry’s
commitments to deliver a certain standard of practice. ASIC has the
power to approve codes in the financial sector, however, to date no
financial services sector codes of practice have been submitted to [it]
for approval. 1
ASIC’s role in codes of practice
ASIC has the power to approve codes in the financial services sector...
An approved code of practice should meet a number of criteria,
including:


A comprehensive body of rules developed in consultant with
stakeholders



Enforceability against subscribers to the code



Adequate provisions for dispute resolution, remedies and sanctions

1

9 July 2015, “ASIC has the power to approve codes of practice in the financial services sector
and administers the ePayments Code”, accessed at http://asic.gov.au/for-consumers/codesof-practice/

1



Effective and adequate administration- including compliance
monitoring.”

The regulators have a duty to monitor and promote market integrity and
consumer protection in the Australian financial system.
The Banking in Australia papers suggest subscribing banks have not met the
criteria. It further suggests government inquiries will confirm that banks have,
for ten years, been concealing relevant and important facts in contracts.
Labor Party
Shadow Treasurer Chris Bowen’s statement:
“If its good enough for other areas to be examined its clearly good
enough … for the banking sector … to be examined very thoroughly in
a methodical and calm manner so that we can have a good, robust,
profitable banking sector, but one which serves the interests of all
Australians and we see an end to what is a continuing, rolling list of
scandals … We see problem after problem and it needs a thorough
examination.” 2
Liberal Party
Premier Malcolm Turnbull’s statement:
“ASIC has all of the powers of a Royal Commission, all of the powers
of a Royal Commission plus much more. It has the ability to initiate
prosecutions, to take action, to issue fines, to ban people from trading
in, from operating in as company directors or in financial services. So
what we have already is a very serious, very comprehensive regulatory
structure.”
Financial Sector Self regulations
Taskforce on Industry Self-Regulation3 outlined the regulatory frameworks for
self-regulated industry codes in Australia prior to the 2004 Code of Banking
Practice being introduced by subscribing banks. This introduces a number of
serious allegations overlooked by the ABA and member banks.
The Competition and Consumer Act 2010 (“the Act”) provides a general
power to make industry codes enforceable at law. It gives ACCC powers to
ensure participants comply with code provisions. The principal benefit of
prescribed codes is that commitments are enforceable by APRA or by private
action under the Act.
Summation
To date, no financial services sector codes of practice have been submitted to
ASIC for approval.
2

15 April, 2016, “Fundraiser for Assistant Treasurer Kelly O'Dwyer to be sponsored by NAB
amid banking firestorm”, accessed at http://www.smh.com.au/federal-politics/politicalnews/fundraiser-for-assistant-treasurer-kelly-odwyer-to-be-sponsored-by-nab-amid-bankingfirestorm-20160415-go7c4y.html
3
1 May 2000, “Taskforce on Industry Self-Regulation”, The Treasury, accessed at
http://www.treasury.gov.au.documents/1123/HTML/docshell.asp?URL=appc.asp

2

However, without explanation, only the ABA and banks (and their associates),
knew that, for a period of ten years, customers referring complaints to the
FOS or to mediation would lose their rights under bank loan contracts to have
code breaches investigated and banks named for breaching the code.
Banking in Australia has made a case for the ABA to inform political leaders
the reasons why it has taken no action. It is therefore the responsibility of
future government inquiries to invite comment by the ABA and banks on why
no action was taken to compensate customers for toxic banking practices.
In relation to the information in Part 8, it is important for Mr Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify
this unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au

3

Our ref: 170403 BIA Part 9

3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 9
This letter demonstrates how banks regulating themselves have treated
farmers unjustly.
The Liberals and Nationals have not expressed views on banking regulation.
Claire Priestley’s Open Letter (attached) explains how their bank treated them
when it sold their farm and retained several million dollars for costs.
The open letter explains how the Priestley’s bank invited them to sign an
unfair loan contract. This allowed the bank to use an undisclosed constitution
to vary the contract terms. The Banking in Australia letters demonstrate that
the ABA and banks were aware of the Constitution and its ability to void
customers’ rights.
In relation to the information in Part 9, it is important for Mr Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify
this unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au

Our ref: 170403 ABA BIA Part 10

3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 10
Banking in Australia: Unregulated and Unprotected provides opportunities for the
ABA to act decisively and protect individuals and small businesses that have been
harmed by banks during the period they have been self-regulated.
Banking Code 1993
In 1991, the Martin Committee recommended to Parliament that there should be an
Australian Banking Code (“the Code”). The hard-fought 1993 Banking Code required
banks to document practices that would resolve disputes without under resourced
customers using the courts.
The 1993 Code required banks to:
(i)

describe standards of good banking practice and service;

(ii)

promote disclosure of information relevant and useful to customers;

(iii)

promote informed and effective relationships between banks and their
customers; and

(iv)

require banks to have procedures for resolution of disputes between
banks and customers.

In 2003, the commitments made by the banks were voided.
Banking Code 2004
In 2004, when the government transferred regulation to the banks, the 1993
commitments were voided. The banks’ Chief Executives ensured that the regulators,
paid by them, could not name them for breaching the Code.

The conduct of Australian banks prior to 2014 might be described as acting
“dishonestly using their position or power to gain an advantage, especially for
money”.1 Counter Corruption Analysts submission 108 to the Parliament in March
2016 (attached) refers to this practice.
Counter Corruption Analysts submission
Submission 108 outlines mechanisms available to government to deal with systems
failures by self-regulated banks:
1. Introducing independent regulators with powers to impose civil and criminal
penalties for corporate crime, such as breaching corporate law
2. Introducing legislation, such as the Wilkie Bill (2012), and
3. Instructing a policy whereby APRA mandates the Banking Code.
In relation to the information in Part 10, it is important for Mr Munchenberg to brief
you on actions taken by the ABA during his period of leadership to rectify this unfair
and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
Enc: Submission 108 Senate Economics Committee Inquiry into criminal, civil and
administrative penalties for white-collar crime

1

Cambridge Dictionary definition of corrupt: “dishonestly using your position or power to gain an
advantage, especially for money”.

Our ref: 170403 ABA BIA Part 11

3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 11
Banking in Australia Part 11 identifies provisions in the 2003 Code whereby
customers are treated unfairly.
In 2003, the ABA and banks declared that amendments to the Code of
Banking Practice would achieve a fair relationship between banks and their
customers.
2003 Code Review
Clause 10.3 states “written terms and conditions will include a statement by
banks to the effect that the relevant provisions of the code apply to the
banking service but need not be set out these provisions” [The Australian
Bankers’ Problematic Code (ABPC), p.188]. To customers intending to sign a
loan contract with a subscribing bank, the statement that banks ‘need not set
out these provisions’ was apparently acceptable.
Former FOS legal counsel Anna Dea wrote, in 2003, The New code of
Banking Practice – Issues for Litigation Lawyers’, which goes further.
“The provisions of the code are part of the contract between banks and their
customers.” (ABPC, p.188)
The Anna Dea statements were “published at or about the same time as the
constitution was being drafted [by banks].” (ABPC, p.189)
“The … report provides evidence of the machinations in the planning by banks
and the appointment of the Code Monitors by the banks and FOS [that]
undermine the integrity, honesty and independence of the CCMC.” (ibid)
Contractual Nature of Code
“The ABA … and subscribing banks were also funding and publishing media
statements regarding the … 2003 code and its high standards, as well as [it]

being a contract between the banks and customers.
ABA Chair, David Murray, supported by ABA’s David Bell, said:
The code sets out the banking industry's key commitments and obligations to
customers on standards of practice, disclosure and principles of conduct for
banking services.
The code is a valuable safeguard for customers - it will benefit [customers]
and assist them to have a better understanding of standards the banks will
follow in day-to-day banking, complicated financial transactions and even if
the customer experiences financial difficulty…
Once the bank adopts the code next year it is explicitly committed to ‘act fairly
and reasonably towards their customers in a consistent and ethical manner’
… the adoption of the code will be a mark of quality and customers should be
encouraged to check if their bank subscribes because it is a binding contract
between a bank and its customers, for which the institution will be held
accountable.” (ABPC, p.189-190)
2003 Code Fairness
“The 2003 Code, which is intended to apply to individuals and small business
customers create an obligation on the part of the subscribing banks to act
fairly and reasonably in a consistent and ethical manner. To give perfect to
this clause that 2003 Code contained more details provisions on disclosure …
compared to its predecessor.
Arguably, the obligation to act with ‘fairness’ towards bank customers must
not be taken lightly in light of legal developments relating to concepts of
fairness and equity. There is a dictionary meaning of the word ‘fairness’,
which is “acting equitably, impartially: in accordance with the rules. …
As a result of the expanded community and legal meaning of the concept of
fairness, practices, which may have been considered acceptable in previous
decades, may be ruled as unfair today.’ Example is of such practices include
terms irrevocably binding the consumer to terms with which he or she had no
real opportunity of becoming acquainted before the conclusion of the
contract.” (ABPC, p.192-193)
A Changed Culture
In 2003, banks significantly changed the banking culture following the Martin
Committee Review that was published ten years earlier.
Also, in late 2003, the banks’ Code Compliance Monitoring Committee was
established. This coincided with legal advice in February 2004 on how banks with the support of the FOS - could avoid being named by the proposed
CCMC members for breaching the code.
Also in 2003, federal regulators apparently dismissed concerns that code
subscribing banks would not have to provide copies of the Code to customers
prior to banks inviting them to sign loan contracts. This meant that it would
prove difficult for customers, when signing standard form contracts at a later
date, to claim that they were misled.

This arrangement allowed bank Chief Executives, through the ABA, to publish
the 2003 Code. These claimed banks would investigate complaints, whereas,
in fact, they would only investigate a few, if any.
In relation to the information in Part 11, it is important for Mr Munchenberg to
brief you on actions taken by the ABA during his period of leadership to rectify
this unfair and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
Australian Bankers’ Problematic Code (ABPC) can be accessed at
http://www.google.com.au/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ve
d=0ahUKEwjpjonI9r_OAhXCjZQKHRKWD8gQFggdMAA&url=http%3A%2F%
2Fwww.aph.gov.au%2FDocumentStore.ashx%3Fid%3D85a93159-bf61-4fae837043fdee42cc53&usg=AFQjCNEYYxfQPfI9I9QUtEpYBcyvgRGujQ&sig2=iaflgQ
FLeZNgv292zPSxPQ

Our ref: 170403 ABA BIA Part 12

3 April 2017
The Hon Anna Bligh AC
Chief Executive Officer
Australian Bankers’ Association
Level 3, 56 Pitt Street
SYDNEY NSW 2000
Dear Ms Bligh,
RE: BANKING IN AUSTRALIA: PART 12
Banking in Australia: Unregulated and Unprotected Part 12 is an open letter
(attached) that responds to concerns by people who visited Bank Victims website.
There is now evidence of serial systemic flaws in self-regulated banks. This has
resulted in 2.5 million complaints by bank customers, with no banks prosecuted for
misleading or deceptive conduct.
In relation to the information in Part 12, it is important for Mr Munchenberg to brief
you on actions taken by the ABA during his period of leadership to rectify this unfair
and unconscionable conduct.
Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/10 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
Enc: Banking In Australia Open Letter (Attached to BIA Part 12)
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Our ref: 160822 CCMC Story (BIA Pt 12)

OPEN LETTER TO GOVERNMENT
The CCMC Story: Banking in Australia Part 12
It is alleged that banks, since 2003, have acted “dishonestly using their position of
power to gain an advantage especially for money”. This is Cambridge dictionary’s
definition of corrupt, which describes the behaviour of the bank parties.
This letter explains that government regulators failed to investigate issues the
CCMC published on 11 March 2008. The issues were prepared for the Code
Reviewer, Jan McClelland, and extracts are set out below.
“ANNEXURE A: Overview
Background
The CCMC [was] set up under the authority of Clause 34 of the Code of Banking
Practice 2004 … to:
 Monitor subscribing bank compliance under the Code.
 Investigate, and to make determinations on any allegation from any person
that a subscribing bank has breached the Code.
 Monitor any other aspects of the Code referred to it by the ABA.
The CCMC fulfils its role by conducting themed inquiries into bank compliance and
requiring banks to summit annual compliance statements, in addition to its
investigation of complaints that the Code has been breached. The CCMC has
proceeded on the basis that monitoring and investigation functions apply to all the
provisions of the Code.
The Constitution of the CCMC Association (“the banks Chief Executives”) … sets
out powers and obligations for the CCMC. On the face of it, the constitution
imposes some qualification and restrictions on the actions of the CCMC.
Constitution should be revoked
[The CCMC claim] the constitution should be revoked for two reasons:
Firstly, because the structure suggests that the CCMC is less than independent of
subscribing banks.

Extracts from CCMC’s Issues Paper prepared for Code review - 11 March 2008
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Secondly, provisions of the constitution vest unnecessary power in the Chair of the
FOS and the banks Chief Executives.
The appropriateness of the latter [banks Chief Executives] issue should particularly
be reviewed because:
 These powers have not been used in the four years that the CCMC has been
active:
 They do not reflect current practice …
Code Awareness
The CCMC has sought to raise awareness of the Code and of the issues resulting
from the difference between external dispute resolution (the role of the FOS) and
compliance monitoring.
The CCMC recommends that in considering effectiveness of the Code, the review
should examine the need to increase [the code’s] awareness.
Bank’s Obligations in the Code
Generally subscribing banks have demonstrated a genuine commitment to meeting
their oblations under the Code… Thus far, the CCMC has not had need to use its
ultimate sanction of naming a bank. Issues relating to the general application of the
code that the CCMC considers could be usefully reviewed [by code reviewer Ms
McClelland] are:
 The weight to be given to the general commitment, to continuously work
toward improving standards of practice and service in the banking industry
(Clause 2.1) in interpreting the Code (CCMC emphasis).
 The effect of the substance of Clause 2.2
The CCMC has had cases where it has been satisfied a bank has not acted
fairly and reasonably having regard to the … contract.
 The absence of any requirement in the code that banks should observe the
terms and conditions of their contract with their customers
 Suggestion by some banks that they have an option to choose provisions of
the Code they will observe whilst maintaining a position that they subscribe to
the Code.
The CCMC has taken the view that that is not an option. Banks must either accept
obligations of the Code as a whole or they cannot be regarded, or hold themselves
out, as subscribing banks.
The view of the CCMC is that this position should be formally adopted in the Code
and that to do otherwise would be contrary to the clear intent of the Code and
administratively unworkable.
Conclusion
The CCMC looks forward to discussions about how the Code can be improved,
both [also] in relation to bank’s obligations to its customers and greater issues
affecting the self-regulatory scheme …

Extracts from CCMC’s Issues Paper prepared for Code review - 11 March 2008
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ANNEXURE B
Governance issues arising under the constitution …
The CCMC’s firm view is that the constitution is problematic.
The CCMC has never met the banks’ Chief Executives, [their] Chair, or the FOS
Chair and to the CCMC’s knowledge, the banks’ Chief Executives only met once to
approve the constitution and agree on the Chair of [their group].
The CCMC notes that to the best of its knowledge, the constitution has never been
made public despite its apparently intended impact of the provisions of the Code,
which was itself subject of very wide public consultation.
The constitution provides the FOS Chair and the banks Chief Executives … with
oversight powers. In the CCMC’s view these powers are inappropriate and not
consistent with CCMC’s independent role.
They do not affect the current working practices of the CCMC, and are, in the
opinion of the CCMC, unworkable in practice.
The constitutional requirement for involvement of banks Chief Executives’ Chair in
setting and approving the CCMC’s funding and remuneration has given rise to
concerns that the CCMC is not independent from bank subscribers. This perceived
or technical, lack of independence has been suggested as the reason why the FOS
is unable to share information with the CCMC.
The CCMC notes that … the constitution purports to limit the manner in which the
CCMC can use its power to name a bank when guilty of serious on-going noncompliance with the Code. The constitution states that the CCMC may name a
bank in its annual report. Such a limitation would seem unreasonable, having
regard to the broader wording of Clause 34(i) of the Code.
Also, any such limitation would not be, in the CCMC’s view, in the best interests of
the self-regulatory scheme the Code seeks to achieve, or of the subscribing banks
as a whole.
ANNEXURE G
Restraints on the CCMC’s power to name a bank
The Overview and Annexure B of the CCMC’s submission to the Code review
outlined some difficulties presented by the banks Chief Executives’ constitution.
CCMC’s powers and obligations
The CCMC has obtained advice, which confirms that although the Code constitutes
a commitment by banks to establish the CCMC, it is the constitution that governs
the CCMC’s functions. The CCMC accepts that position.
However, it has serious concerns that the constitution, which affects Code
interpretation and administration, is not a public document and has not been made
available to community and customer advocacy groups. The CCMC considers this
inconsistent with the spirit of the Code’s promise …
Constraints CCMC’s power to name banks
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In addition to restraints on the CCMC’s ability to make public statements (as
outlined in Annexure B of [this] submission to the Code review), the constitution
also limits the CCMC’s power to name publicly a non-compliant bank.
The CCMC strongly suggests the Code reviewer [Jan McClelland] consider the
need to clarify what action can be taken in the event of serial or serious noncompliance post naming. In this context, the CCMC notes by way of example that
the UK’s Banking Code Standards Board is empowered to unsubscribe a
subscribing bank and make any such action public.
Conclusion
It is the CCMC’s view the constitution should be replaced with a document … that
provides an appropriate governance structure for the CCMC. Such a document
should be the subject of public consultation.
Any consideration should include the manner in which the CCMC may name a
bank (which should not be limited to its annual report) and provide adequate power
to deal with serial serious non-compliance post naming, so the Code remains an
effective alternative to more prescriptive forms of regulation.”
This review was available to ASIC, ACCC and Treasury in 2008, yet they failed to
require the banks Chief Executives to provide full disclosure in loan contracts.
Should you require any further information please contact the writer.

Yours sincerely,

Russell Cousins
Director, Bank Victims Pty Ltd
101/15 Albert Avenue
BROADBEACH QLD 4218
Email: Office@bankvictims.com.au
www.bankinginaustraliatoday.com
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